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Foreword 
 

This year marks the 25th Anniversary of the Fair Trad-

ing Commission. In celebration of this milestone, this is 

a special issue of our annual magazine, Compete. The 

theme, “FTC after 25 years” highlights the FTC’s past 

work, achievements and the way forward for competi-

tion law enforcement in Jamaica. 

Established by the Fair Competition Act in 1993, the 

FTC has responsibility for the maintenance and encour-

agement of competition in the conduct of trade and 

business in Jamaica. Over the years, the FTC has car-

ried out its functions through public education, advo-

cacy and law enforcement.  

Over the past 25 years, the FTC has encouraged, pro-

moted and stimulated competition in many industries 

including telecommunications, financial services, phar-

maceuticals and petroleum. When markets are com-

petitive, consumers have access to high quality goods 

at affordable prices.  

The articles included in this issue touch on several top-

ics including competition in the transport sector, the 

importance of a transparent and comprehensive mer-

ger control system in Jamaica and market definition 

under the Fair Competition Act. 

In addition to the articles, the magazine highlights 

some of our achievements since 1993, major work car-

ried out in 2018 and the outlook for the development 

of competition law in 2019 and beyond. We have also 

included reflections from some of the Commissioners 

who have served us at different stages of our life; as 

well as congratulatory messages from the highest level 

of the country’s leadership. 

We know you will enjoy this special edition of  

Compete as much as we enjoyed putting it together. 

 

Happy reading! 

Kristina Barrett-Harrison 

Chairperson, Magazine Committee 
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ABOUT THE  

FAIR TRADING COMMISSION 

 

T 
he Fair Trading Commission (FTC) is a statutory body established in 1993 to adminis-

ter the Fair Competition Act (FCA), which was enacted in March 1993.  The FCA pro-

vides for the maintenance and encouragement of competition in the conduct of 

trade, business and in the supply of services in Jamaica; and was established to en-

sure that the benefits of the competition process in Jamaica are not hindered by anti-

competitive activities.  Its objectives are to:  

 

Ensure that all legitimate business enterprises have an equal opportunity 

to participate in the Jamaican economy.   

Encourage competition in the conduct of trade and business in Jamaica.  

Ensure that consumers are provided with better products and services, 

and a wide range of choices at competitive prices. 

 

Competition lies at the heart of any successful market economy and is crucial to the efficient allo-

cation of resources and ultimately to the benefit of consumers.  The FTC works to ensure that 

suppliers of goods and services are given the proper incentives to provide consumers with the 

widest possible choice of quality goods and services at competitive prices.  The functions of the 

FTC as set out in section 5 of the FCA are: 

 

• To carry out, on its own initiative or at the request of the Minister or any 

other person, investigations in relation to the conduct of business in Ja-

maica in connection with matters falling within the provisions of the FCA;  

• To advise the Minister on matters relating to the operation of the FCA;  

• To make available to businesses and consumers, general information with 

respect to their rights and obligations under the FCA;  

• To undertake studies and publish reports and information regarding mat-

ters affecting the interests of consumers; and  

• To co-operate with and assist any association in developing and promot-

ing the observance of standards of conduct for the purpose of ensuring 

compliance with the FCA. 
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Message from 

THE GOVERNOR-GENERAL 

His Excellency, The Most Honourable Sir Patrick Allen, ON, GCMG, CD, KSt.J 

Twenty-five years ago when the world economy 

was beginning active engagement with the 

principles of responsible competition, the notion 

of competitiveness had to be analyzed and 

understood as a contributor to efficiency in 

production and to economic growth. 

 

It was that environment in which our Fair Trading 

Commission saw the light of day.  Since then it 

has grown in influence, serving the Jamaican 

consumers as its principal constituency while also 

encouraging improvements in market efficiency. 

 

The Commission has consistently found the 

balance between the rights and responsibilities of 

providers of goods and services on the one hand 

and, on the other, the fair treatment of the 

consumers.  Legislation, information, and choice 

availability, are among the principal instruments 

which the Commission has used effectively over 

the years in the successful pursuit of its mandate, 

and the benefits have been appreciated by the 

society at large. 

 

We note the Commission’s strategic collaboration 

with other related agencies, its investment in 

training its own staff, and the provision of 

Competition Law Courses and Consultancy 

Services.  These initiatives have clearly helped to 

support a framework of integrity in business and 

to build consumer confidence. 

 

I extend best wishes for the events marking the 

twenty-fifth anniversary of the Fair Trading 

Commission and wish the Agency continued 

success as its evolution continues in the years 

ahead. Jamaica is a better place because of your 

contribution to national development. 



Message from 

THE PRIME MINISTER 

The Most Honourable Andrew Michael Holness, ON, MP 

The Fair Trading Commission (FTC) has operated 

as the vanguard of consumer protection for 25 

years. This milestone has been achieved by strong 

leadership and fearlessly executing the mandate of 

the Commission to ensure the public is served. I 

therefore congratulate the FTC on the significant 

job it has done over its 25 years of existence. 

 

Established in 1993, the FTC was given a mandate 

to administer the Fair Competition Act. The 

Commission was charged with investigating 

commercial activities to determine whether 

businesses were engaging in anti-competitive 

practices and ensure that consumers were aware 

of any unfair trade in the market place. In that 

regard, the FTC has been on the ground 

encouraging competition in trade and business to 

ensure businesses do not abuse their positions of 

dominance to engage anti-competition strategies. 

Even as businesses protect their profit margins, 

the Commission must be the vanguard against 

negative practices such as price fixing, bid rigging, 

boycotts, and anti-competitive agreements. 

 

I must commend the FTC on its work in public 

education. I note that, as part of your public 

education strategy, critical stakeholders are 

targeted to ensure that they are trained in the 

areas of law that is important to the work of the 

Commission. The FTC has also collaborated with 

various Government entities, financial institutions 

and sectors to improve their operations and 

processes.  

 

I note that, as part of your competition 

enforcement, the FTC has successfully challenged 

several high-profile companies and sectors in 

order to get redress for consumers. I also 

encourage you to continue with competition 

advocacy as yours is one of the voices that 

consumers can rely on to get them much sought 

after justice and to keep businesses honest. 

 

I am confident that the consumers of Jamaica are 

better for knowing that the FTC is protecting their 

interests. My administration will continue to 

support strategic efforts to transform the sector 

and efforts to ensure the rights of the consumers 

are protected.  

 

I extend heartiest congratulations to you as you 

mark this significant milestone. I wish you many 

more years of successfully championing the rights 

of our consumers. 
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I am pleased to have been invited to add this message 

to those expressing solidarity and good wishes to the 

Fair Trading Commission (FTC) on the occasion of your 

25thAnniversary. 

When the Fair Trading Commission came into being in 

1993, globalization was well on its way and there was a 

clear and present necessity to create an environment in 

which businesses in Jamaica could engage in legitimate 

activities without the impediment of unfair competition.  

The Commission offered a legal platform for fair trading 

in the exchange of goods and services, and to ensure 

that all elements of the Jamaican free market system 

provide equal and fair opportunity to all. 

It is reasonable to conclude, based on all the evidence 

available that due to the existence and work of the FTC, 

Jamaican businesses can compete locally and 

internationally, adhering to standards of quality and 

safety, and bringing the attendant benefits of 

competition to our local marketplace. Perhaps the most 

challenging of your directives, is to ensure that the 

Jamaican consumers are 

always exposed to the highest 

quality of goods and services 

at the best possible prices. 

Nonetheless, despite all your 

successes, the FTC must 

maintain its vigilance to ensure that there is no 

contravention of the Act, and to persist in taking steps to 

inform the public on matters pertinent to the interests of 

consumers. There is always the risk of abuse by a 

dominant player and unfair competition is an ever-

present possibility; however, we offer our encouragement 

to you to remain steadfast in the protection of the 

Jamaican consumers and ensure that all legitimate 

business enterprises have an equal opportunity to 

participate fairly in the Jamaican economy. 

I would like to offer best wishes to the FTC as you 

embark on your planned series of activities and events to 

celebrate your 25th Anniversary, a very important 

milestone. 

Message from 

THE LEADER OF THE OPPOSITION 

Dr. Peter Phillips MP, President of the People’s National Party 

Message from 

THE MINISTER OF INDUSTRY COMMERCE  

AGRICULTURE & FISHERIES 

Honourable Audley Shaw, CD, MP 

I wish to congratulate the 

Fair Trading Commission 

(FTC), on 25 years of stellar 

service to the citizens of 

Jamaica and our economy.     

Through its mandate of 

maintaining and encouraging competition in the 

provision of goods and services in Jamaica, the FTC has 

stridently seen to the promotion of economic efficiency 

and consumer welfare.  

 The role of the agency in ensuring a fair and 

competitive climate for consumers under the Fair 

Competition Act (FCA) has engendered a climate of 

inclusion and deeper satisfaction among local businesses 

as well as consumers.  

 In addition, as part of its function to undertake studies 

and publicize reports and information regarding matters 

affecting the interests of consumers, the FTC’s work  in 

the areas of Agriculture, Port Services and Special 

Economic Zones, among others, has also paved the way 

for strategic action in these areas.  

 I wish to commend the directors and staff of the FTC on 

the keen discharge of their roles toward the fulfillment of 

the agency’s mandate.   

 Our economic advancement as a nation depends on a 

transparent and fair ecosystem in which consumers and 

businesses are able to interact   on a competitive yet fair 

playing field. I salute the FTC on its drive to create and 

maintain this space and wish the agency every success in 

its future endeavors.  
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A lot has changed in Jamaica since the 

introduction of the Fair Competition Act in 1993.  

To be sure, we now live in a much more highly 

regulated commercial environment than we did 

then.  For example, commercial banks are now 

professionally supervised by the Bank of Jamaica, 

and no longer by the Minister of Finance, our 

public utilities now fall for regulation by the Office 

of Utilities Regulation, financial services are 

regulated by the Financial Services Commission, 

and we now have the benefit of a statutorily 

established Consumer Affairs Commission. There 

is, however, no greater change in our commercial 

relations than in the current competitive 

environment for the delivery of goods and 

services.   

 

It may be fair to say that the Jamaican consumer 

no longer worries about uncompetitive practices 

such as the limiting of production or the restrictive 

sharing of markets.  Restrictive trade practices 

such as bid-rigging, double ticketing, sale above 

the advertised price, and price fixing are no longer 

commonplace.  The practice of tied selling, or the 

marrying of goods and services, whereby someone 

supplies goods or services as a condition of 

supplying other goods or services, at one time 

dominated the local marketplace. Today, one 

would be surprised if one saw an example of this 

in Jamaica.  Much of this change must be 

attributed to the role played by the Fair Trading 

Commission.  

 

It is no longer doubted that competition law and 

policy are important for national growth and 

development, and it must be acknowledged that 

over the last 25 years the Fair Trading Commission 

has played its part in our national quest for 

improved living standards.   We are now 

witnessing the spread of competition law globally.  

Increasingly countries in all parts of the world 

recognize the utility of competitive markets and 

the benefits to be derived from a legally enforced 

fair competition regime.  Jamaica’s Fair Trading 

Commission can take pride to have been at the 

forefront of this development in the Caribbean, 

having been established in 1993.   

 

After 25 years it is appropriate for the Fair Trading 

Commission to take stock of what it has already 

achieved, and reflect on what further may be 

accomplished over the next few years.  For 

example, it is now appropriate to reintroduce to 

the public square the debate on the desirability of 

a merger regime and to raise the question 

whether the current provisions on abuse of 

dominance is adequate to the task.   

 

So, the Fair Trading Commission will now embark 

on a new chapter with consideration being given 

to further amendments to the legislation to 

address competition concerns in existing global 

and emerging industries.  The Commissioners and 

Staff maintain their commitment to abide by the 

spirit and the letter of the Fair Competition Act 

and to engage consumers, businesses, regulators 

and other stakeholders in a grand partnership to 

achieve greater national development.  In doing 

so, the Fair Trading Commission looks forward to 

your continued support. 

Message from 

THE CHAIRMAN OF THE FAIR TRADING  

COMMISSION 

Dr. Derrick McKoy, CD, JP  

25th Anniversary Commemorative     11 



My tenure as a Commissioner of the Jamaica Fair Trading 

Commission (the FTC) began in 2012 under the leadership 

of Chairman Christopher Samuda. Serving on the board of 

the FTC was a unique privilege and an extremely rewarding 

experience.  

I was honored to serve alongside some incredibly talented 

and dedicated fellow Commissioners. The Commissioners 

shared a common belief that we could make Jamaica 

stronger by creating equal opportunities for businesses 

operating or seeking to participate in the Jamaican econo-

my. We also recognized and embraced the vision that the 

FTC, the oldest such institution in the Caribbean, had a role 

to play in building out the competitive framework of the 

CARICOM Single Market and Economy.  It was also a pleas-

ure to work with the management and staff of the Commis-

sion. One of the main things that I have always admired 

with the FTC is the dedication and competence of its man-

agement and staff. 

The FTC boasted a number of successes during this period. 

It concluded, inter alia: (i) a number of investigations of anti

-competitive conduct in Jamaica; (ii) an assessment of the 

RJR/Gleaner merger; and (iii) matters before the Supreme 

Court and Court of Appeal in Jamaica. The Commission also 

successfully hosted the IDB/OECD Latin America and the 

Caribbean Competition Conference (LACCF) in 2015 at the 

Montego Bay Conference Centre. 

One accomplishment of the FTC that stands out for me 

culminated after my tenure as Commissioner ended in 

2016. This was the successful appeal before the Judicial 

Committee of the Privy Council in the matter of the Fair 

Trading Commission v Digicel Jamaica Limited and another. 

The Commissioners were adamant that the Commission 

should not hire British barristers to argue the case before 

the Privy Council. It was our considered opinion that the 

skilled legal team of the Commission should make these 

representations. They did, and they succeeded. With this 

ruling, it is now clear that the Commission has the jurisdic-

tion to intervene in the telecommunications market in Ja-

maica and further that, in the absence of merger regula-

tions, section 17 of the Fair Competition Act applies to 

mergers and acquisitions.  

I hereby congratulate the Commission on its 

25th Anniversary. I am confident that the Commission will 

continue to thrive as an institution and to contribute to the 

development of Jamaica as Jamaica seeks to fulfil its Vision 

2030 mandate. 

Michelle Brown 

Commissioner, 2012 - 2016 

A Remarkable Institutional  

Architecture  
 

In any economy where the capitalist mode of 

production underlies the core principles on 

which economic arrangements are built, the 

need for a superstructure to ensure that eco-

nomic activities are carried out in a fair, effi-

cient and equitable manner is most welcomed. 

For, the primacy of individual rights and the 

freedom to act in one’s self interest; which are 

core characteristics of the capitalist system, do 

not always lead to outcomes that coincide 

with the welfare needs of the general popula-

tion. The capitalist state therefore, has to pro-

vide mechanisms to regulate excesses that 

might derive from individuals’ freedom to act 

while at the same time, incentivize individuals 

to invest and create demand for goods and 

services that will redound to growth of the 

economy. The Fair Trading Commission, which 

was birthed in 1993 carries out this role in the 

context of the Jamaican economy.  

In its short 25 year stint, the Commission car-

ried out its role as the conscience of the capi-

talist market system, with distinction. Through 

dedicated leadership and a highly competent 

team, the FTC provided some of the most 

carefully researched analyses on the nature of 

the competition landscape in Jamaica. They 

keep a close watch on developments across 

industries to ensure that consumer welfare is 

not undermined. The people of Jamaica 

should be very proud of the work that this 

commission continues to do to protect the 

welfare of all citizens from the excesses of the 

unbridled capitalist mode of doing business.  

I salute the leadership and hardworking team 

at the FTC and wish them continued success 

for another 25 years.  

Prof. Densil A. Williams 

Commissioner, 2012 - 2016 

Musing, Congratulatory Note,  
Reflection   
BY COMMISSIONERS 
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Musing, Congratulatory Note,  
Reflection   
BY COMMISSIONERS 

Derrick McKoy and I joined the FTC at the same time in 

January 1996.  We jointed Chairman Shirley Playfair and 

Commissioners Aloun Ndombet-Assamba and Aulous Mad-

den in completing the statuary number of Commissioners.  

I served until March 2010, becoming Chairman between 

March 2002 and September 2007. 

The early days were challenging as we built a bicycle and 

rode at the same time.  Competition enforcement was new 

to the Commissioners and Staff.  There was much to learn.  

Competition policy is really economics, codified into law.  

Addressing economic issues though a legal framework is 

never easy.  Sections of the law are per se (as stated) and 

sections rely on rule of reason (an action may be permitted 

if there is a larger social benefit).  Competition enforcement 

is not purely legal or purely economics, it is almost a new 

discipline drawing from these pillars.   

The FTC was created as a part of the infrastructure for a 

newly liberalized economy.   It operates in a climate of 

great mistrust of markets by many.  At the same time some 

feel that no attempt should be made to hinder market par-

ticipants from pursuing their own self-interest.  This argu-

ment is usually couched in some anti-bureaucratic senti-

ment or issues of competence.  The conduct of the robber 

barons in the United States in the late nineteenth century 

demonstrated the need for a competition agency and led 

to the creation of the first competition agency, the US Fed-

eral Trade Commission (USFTC) in 1914. 

The early years of the FTC were spent mainly on consumer 

redress issues, as there was a greater level of comfort in 

dealing with these issues.  Eventually there was a pivot to-

ward anti-trust activities.  The Fair Competition Act was 

essentially a cut and paste job from different acts from 

around the world.  It was only by applying it were we able 

to discover its initial internal contradictions. 

Legal challenges showed up a major flaw in the FCA; grant-

ing to the Commissioners the authority to investigate and 

adjudicate.  I am a strong advocate for a fix which keeps 

the FTC as a single entity with Chinese Walls between in-

vestigation, divested solely to Staff and Adjudication, to the 

Commissioners, as is the case with the USFTC.  This struc-

ture is best suited for our environment: size, available skills 

etc.  I continue to hope for a statuary staggering of the 

appointment of commissioners. 

May the FTC continue to grow from strength to strength. 

 

Peter-John Gordon 

Chairman, 2002 - 2007 

Commissioner, 1996 - 2010 

The role of an agency such as the Fair Trad-

ing Commission in a free market economy 

should never be underestimated. By bringing 

the Fair Competition Act into force 25 years 

ago, our legislators in Parliament recognized 

that even in a liberalized economy there was 

need for a mechanism to ensure a level play-

field and fair play for all. 

Quoting in part from the Act: “The functions 

of the Commission shall be  (a) to carry out, 

on its own initiative or at the request of any 

person such investigations or inquires in rela-

tion to the conduct of business in Jamaica as 

will enable it  to determine whether any en-

terprise is engaging in business practices in 

contravention of this Act and the extent of 

such practices; (b) to carry out such other 

investigations or inquires as may be request-

ed by the Minister or as it may consider nec-

essary or desirable in connection with matters 

falling within the provisions of this Act.” 

My direct involvement with the FTC as a 

Commissioner spans just over two years but 

my awareness of its functions goes back 

many years. I was therefore pleased to accept 

the invitation to serve, knowing that in so 

doing I would be utilizing another avenue of 

making a meaningful contribution to the de-

velopment of my country. 

As we move closer to the year 2030, there is 

a growing consciousness that our country 

needs a commitment from all well-thinking 

citizens to play their part if we are to achieve 

the goal of our country, Jamaica, in becoming 

“the place of choice to live, work, raise fami-

lies and do business.” 

I see the Fair Trading Commission playing a 

significant role in this by ensuring that there 

is fair competition in all sectors of business 

especially if we are to continue to develop 

and attract new businesses.  

Stuart Andrade 

Commissioner, 2016 - Present 
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T 
he journey since the doors of the Fair Trading 

Commission (FTC) opened 25 years ago has 

been challenging and rewarding in various 

ways and we have seen the Agency grow in 

stature and in technical capacity.  Whereas 

our first 12 years was for the most part, spent on consum-

er protection and interfacing directly with consumers and 

business enterprises to obtain redress on behalf of the 

general public; the other 13 years has seen us take giant 

steps towards becoming a strong competition authority: 

steering government policy through advocacy, taking sig-

nificant matters to Court thereby building valuable case 

law, and lobbying for amendments to the Fair Competition 

Act (FCA) that will make for more effective enforcement.   

The organization is being built steadily on its core values 

of transparency, confidentiality, effectiveness and inde-

pendence to ensure that we remain responsible and ac-

countable for our actions and maintain a high level of 

credibility.  Internal processes and procedures were creat-

ed with these core values in mind and have been 

strengthened over time to keep in line with our economy’s 

changing environment.  Certification of our management 

systems by the International Organization for Standardiza-

tion (ISO) should be achieved by 2019 where we will be 

ISO 9001:2015 certified. 

Equally important to the growth of an organization is the 

growth of its Staff.  With the assistance of several interna-

tional developmental agencies, the Staff has over time, 

obtained specialized training in competition policy that 

has yielded to the benefit of the FTC and by extension, to 

our economy.  Staff turnover has been very low over the 

past decade and the FTC team has been working closely 

to remain current with both the local and international 

business environment.  I commend the Staff for remaining 

committed, dedicated and focussed in making a meaning-

ful contribution to the growth of Jamaica. 

In the last 13 years the FTC has made over 48 advocacy 

efforts geared toward introducing, preserving or enhanc-

ing competition in several markets in Jamaica.  Influencing 

government policy at various stages of the relevant pro-

cess is an important function for which the impact is of-

tentimes unquantifiable.  It also signifies an acceptance by 

policy makers our expertise in competition matters.  Dur-

ing this 13 year period, the FTC’s advocacy efforts covered 

several key sectors including telecommunications, petrole-

um, financial, energy, construction, health, agriculture, 

tourism, transportation, gaming and education.  Notably, 

the FTC’s interventions have been particularly successful in 

the telecommunications, petroleum, agriculture and con-

struction sectors.  

On the regional scene the FTC has through its life, been 

front and centre of developing consumer protection and 

competition policy within CARICOM.  We have guided the 

formulation of legislation and/or policy of not only 

CARICOM itself, but also of the CARICOM Competition 

Commission and every member state that has established 

a consumer protection and/or a competition policy re-

gime. In particular, our work in the OECS Member States is 

unprecedented, as this ongoing interface has produced 

several new initiatives and developments in the OECS. 

The future of the FTC is bright.  As we move into the next 

decade one can expect the FTC to have stronger enforce-

ment tools that will arise from amendments to the Fair 

Competition Act (FCA).  In recent times, there have been 

many mergers, acquisitions, joint ventures and consolida-

tions of firms within several sectors of Jamaica’s economy; 

and work is afoot to have expressed provisions that speak 

to a pre-merger notification regime included in the FCA.  

A formalised merger review process is considered as one 

of the 3 pillars of competition law and merger review is 

recognized by practitioners worldwide as a driver of eco-

nomic growth.  This is therefore another step towards fur-

ther facilitating the development of markets, encouraging 

innovation as well as shaping business behaviour to the 

benefit of consumers.   

FTC at 25:  

the future is bright 

David Miller 

Executive Director 
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The Fair Competition Act took effect on September 9, 1993. The doors of the FTC 

opened in November 1993. 
1993 

What matters most  
1993 - 2018 

FTC’s intervention ended discrimination and collusive practices regarding commission 

paid to advertising agents. 
1994 

Telecommunications of Jamaica (TOJ) rolled back its Internet access charges after the 

FTC had determined that the charges were unjustified and that TOJ’s action  

represented an abuse of dominance. 

1995 

Agreement with TOJ removing the requirement that consumers use only TOJ’s  

equipment in their homes. 
1996 

First issue of Competition Matters, an annual publication which highlights the work of 

the FTC.  In 2013 the magazine was renamed, ‘Compete’. 
1997 

Agreement with Cable & Wireless Jamaica Limited regarding misleading representation 

and abuse of dominance relating to its messaging service. 
1999 

Launch of the Annual Shirley Playfair Lecture, held in honour of the Mrs. Shirley Playfair, 

the first Chairperson of the FTC. 
2000 

Agreement with Restaurants of Jamaica regarding misleading representation with  

respect to a special meal offering. 
1998 
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Court of Appeal Judgement handed down in suit brought by the Jamaica Stock  

Exchange against the FTC. It later formed the basis for amendments to the Fair  

Competition Act. 

2001 

Following on research into the conduct of Banks, the FTC collaborated with the Jamaica 

Bankers Association to ensure that information such as the posting of exchange rates, 

advertising of interest rates, computation of interest charges for credit card purchases, 

are clearly disclosed to customers. 

2002 

Issued Guidelines to consumers for the purchase of used motor vehicles. 2003 

Agreement reached with the individual airlines and the Board of Airline Representatives 

of Jamaica that all airline advertisements indicate the cost of an airline ticket, as well as 

the relevant taxes and levies. 

2004 

The principle that intention is not a consideration for the offence of misleading  

representation was established in Judgement in favour of the FTC in the matter brought 

against SBH Holdings Limited and Forrest Hills Joint Venture Limited. 

2005 

FTC’s Court action led to consumers who had purchased a particular type of vehicle 

from Key Motors Ltd., obtaining replacement of the defective dashboards and full  

compensation for related loss and inconvenience caused. 

2006 

Made representation in Parliament on the Jamaica Dairy Development Board Bill  

advocating that farm gate prices of milk be determined by individual farmers instead of  

being set by the Board. 

2007 

Comprehensive revision of Case Selection Criteria. The Criteria guides the process of  

selecting and prioritizing matters to be investigated; and ensures transparency, certainty 

and uniformity in the case selection process. 

2008 

Completed a 4-year Inter-American Development Bank funded project geared at 

Strengthening the Technical Capacity of the FTC. 
2009 

Issued Report on fees and charges of Commercial Banks, following which there was an 

increase in promotional rates, rebates and removal of some fees. 

2010 

Filed suit in the Supreme Court against Digicel and Claro regarding their acquisition 

agreement. 
2011 
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O n August 24, 2018, FTC senior Staff participated in a Jamaica Infor-

mation Service (JIS) Think Tank session.  The Think Tank is a news-

maker event where participants discuss select special areas of inter-

est, following which they field questions from JIS journalists.  Excerpts from 

the discussions are disseminated through print and social media. 

The FTC participants were Mr. David Miller, Executive Director, Dr. Delroy 

Beckford, Senior Legal Counsel and Dr. Kevin Harriott, Competition Bureau 

Chief.  They discussed the work of the FTC over its 25 years, which included 

the transition from being a consumer-focused organization to becoming a 

full-fledged enforcer and advocate of competition policy; the FTC’s plans for 

the next 5 years; as well as business enterprises’ general responsibility under 

the Fair Competition Act (FCA). 

The FTC team briefly described market studies that are slated to be com-

pleted by March 2019. These include studies on port services, airport ser-

vices and the banking sector.   Arising from this, the discussion evolved into 

the FTC’s collaboration with several Government Ministries and Agencies 

during its history; this, as the FTC continues to play a significant role in 

guiding policy and legislation.    

The discussion extended into policy recommendations such as the im-

portance of having a merger review framework and the implications of the 

2017 Privy Council decision, which clarified that the FCA applies to mergers 

and acquisitions.  The session closed with Dr. Harriott explaining the eco-

nomics of competition law and the benefits of a market economy; as well as 

the FTC’s efforts in educating the public through conducting structured 

workshops and short courses targeted primarily at attorneys, regulators, 

firms and academia.   

 

FTC appears on JIS Think Tank 

Delroy Beckford, David Miller & Kevin Harriott 

David Miller  

Delroy Beckford 

FTC raised concern that the diesel fuel sold in Jamaica is unsuitable for use in some  

diesel-powered vehicles, due to the high sulphur content. Ultra Low Sulphur Diesel was 

introduced to the market the following year. 

2012 

FTC launched its new logo and new tagline. 2013 

FTC conducted Competition Law and Policy Courses, which were accredited by the Gen-

eral Legal Council under the Continuing Legal Professional Development program. 
2014 

more of What matters most... 



A 
s part of the celebrations of the FTC’s 25 years 

of existence, the Staff offered to appear as guest 

lecturers at several departments at the University 

of the West Indies (UWI) and the University of Technolo-

gy (UTech).  Three lectures were delivered.   

Dr. Kevin Harriott, Competition Bureau Chief, presented 

at UTech’s College of Business and Management and at 

the Department of Economics (UWI).  Both presentations 

were on the general economic principles underlying 

competition law.  He engaged graduate students in are-

as ranging from consumer behaviour, preferences and 

demand to the behaviour of firms as they strive to max-

imize profits through competing for consumers’ atten-

tion; and the reliance of economic tools 

when assessing public policy. Issues such as the social 

benefits of price discrimination and protection as well as 

the benefits to be derived from competition generated 

much discussion.  One student commented on seeing 

more clearly the practical applications of microeconom-

ics, which is the branch of economics that underpins 

competition law. 

The third presentation was held at the Faculty of Law, 

UWI.  Under the topic ’Demystifying Misleading Adver-

tising under the Fair Competition Act (FCA)’, Mr. Marc 

Jones, Legal Officer engaged an audience of attorneys, 

academics and students in a discussion on the nuisances 

and finer points of the elements of section 37 of the 

FCA.  A critical aspect of section 37, which deals mislead-

ing advertising, is the determination of when a represen-

tation may be deemed to have been made to the public.  

In exploring this aspect, Mr. Jones indicated that ‘silence’ 

could in some jurisdictions constitute a representation to 

the public; but note that in Jamaica, based on prece-

dents, an explicit statement may be needed for there to 

be a determination of a representation.   

This session was a collaboration between the FTC and 

Mona Law. The FTC plans to continue collaborating with 

educational institutions to strengthen the competition 

culture in Jamaica.  

FTC engages graduate students 
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Ambassador Stewart Stephenson, former Executive Director at the 

FTC, shares in the discussion at the Faculty of Law, UWI. 

FTC hosted the 13th Annual Meeting of the Latin American and Caribbean Competition 

Forum. 
2015 

FTC collaborated with the Organization of Eastern Caribbean States (OECS) to assess the 

consumer protection landscape in the member states. 
2016 

Judicial Committee of the Privy Council ruled in FTC’s favour.  It was clarified that  

section 17 of the FCA, which governs anti-competitive agreements, applies to mergers 

and acquisitions. 

2017 

Framework and provisions for pre-merger notification regime drafted. 2018 
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O 
ver the past year, the FTC together with its Con-

sultant, Menns SPRL in consortium with LEAR 

Lab S.R.L., took giant steps toward completing 

the framework and draft provisions for Jamaica’s Pre-

merger Notification Regime.  The goal is to effectively 

define appropriate provisions that will be incorporated 

into the Fair Competition Act, as well as procedural, insti-

tutional and substantive review rules and remedies to 

handle mergers.  

Of eight deliverables expected of the Consultant, five 

have been completed.  This includes the Consultant’s 

draft provisions which have been approved by the FTC 

and the Ministry of Industry Commerce Agriculture & 

Fisheries (MICAF); and is awaiting consultation with the 

Attorney General’s Department and the Office of the 

Chief Parliamentary Council.   

Work on the procedural arrangements and internal pro-

cesses specific to handling applications from time of sub-

mission through to final decision is underway.  The Con-

sultant’s work involves conducting training and sensitiza-

tion sessions with various groups including selected Gov-

ernment Ministries and Agencies and sector regulators, 

members of Parliament and members of the private sec-

tor including law firms, business entities and academia.    

This work, which falls within the Foundations for Compet-

itiveness and Growth project (FCGP) and is financed by a 

World Bank loan, is one of the initiatives that is expected 

to strengthen the enabling environment for private sec-

tor competitiveness to help Jamaica unleash its potential 

for greater productivity and increased growth. 

FTC moves closer to a pre-merger  

notification regime  

T 
he Ministry of Finance & the Public Service, to-

gether with the Bank of Jamaica (BOJ) and the Fair 

Trading Commission (FTC) has commissioned a 

study of the commercial banking sector in Jamaica.  

Menns SPRL from Belgium was awarded the Contract to 

undertake the study over a six month period; and work 

commenced on September 24, 2018. 

The objective of the Study is to assess competition in the 

space or market in which commercial banks operate, to 

identify bottlenecks and impediments as well as propose 

policy recommendations for improved competition.  It is 

intended that the Study will help policy makers to under-

stand the reasons for the low level of financial intermedi-

ation in Jamaica and provide insights into possible ways 

for using this information to unlock economic growth.  

The analysis will compare indicators internationally, that 

is, regional as well as peer countries, and within the do-

mestic market, with special attention to bank size, market 

potential and the prospects for sustainable growth of the 

banking sector. In particular, the analysis will: (i) analyse 

overall competition levels in the banking sector; (ii) ana-

lyse and identify the key components and drivers of  

interest rates and spreads in Jamaica; (iii) analyse compe-

tition issues affecting the usage of digital payment in-

struments; (iv) analyse the efficiency of commercial 

banks; (v) assess the factors affecting access to services 

by various segments of users; and (vi) propose policy 

recommendations to foster greater competition having 

regard to financial stability and systemic risk considera-

tions. 

Increasing the  

competitiveness of  

Jamaica’s banking  

sector 
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I 
n August 2018, LEAR Lab based 

in Italy, specialists in competition 

economics, commenced work 

under a six month contract with the 

Government of Jamaica, to conduct 

an assessment of the effectiveness of 

FTC’s advocacy interventions; to 

build capacity within the FTC on the 

relevant competition advocacy tools; 

and ultimately, to increase the effec-

tiveness of competition advocacy in 

Jamaica by proposing well-

sequenced and gradual recommen-

dations that the FTC may implement 

in order to increase the likelihood 

that its opinions and other interven-

tions are accepted and/or imple-

mented.  

This work will strengthen the FTC’s 

work in its mandate of making rec-

ommendations to policy makers on 

matters that affect the competitive 

landscape of all markets in Jamaica. 

As a first step, the FTC submitted to 

LEAR Lab, historical information on 

advocacy efforts over the past 12 

years.  That is, a summary of the 

FTC’s 48 advocacy efforts geared at 

introducing, preserving or enhancing 

competition in several markets or 

sectors in Jamaica, including sectors 

such as telecommunications, finan-

cial, energy, construction, health 

care, agriculture, tourism, transporta-

tion, gaming and education.  It was 

found that the FTC’s interventions 

have been particularly successful in 

the telecommunications, agriculture 

and construction sectors. 

Consultation with private and public 

sector stakeholders is a feature of 

the work plan that will take two 

forms:  an online survey and one-on

-one meetings.   These tools will be 

used to explore the general percep-

tion, specific features of the FTC’s 

roles and of its advocacy initiatives 

as well as the current level of aware-

ness of the benefits of competition. 

LEAR Lab will conduct an analysis of 

the FTC’s competition advocacy ac-

tivities; its advocacy mandate includ-

ing its role in decisions and adminis-

trative procedures in regulated sec-

tors; the conduct of market studies 

or sector enquiries and the tools and 

strategies employed by the FTC in 

issuing recommendations to public 

authorities.  Its work to develop ad-

vocacy tools and strategies for the 

FTC will therefore be guided by in-

ternational best practices and will 

include consultation with several 

Ministries, Departments and Agen-

cies as well as members of the pri-

vate sector and academia. 

This work is another initiative under 

the Foundations for Competitiveness 

and Growth (FCG) Project being un-

dertaken by the Government of Ja-

maica in collaboration with the 

World Bank Group.   The initiatives 

are expected to strengthen the ena-

bling environment for private sector 

competitiveness to help Jamaica 

unleash its potential for productivity 

and growth. 

FTC engages expert to strengthen competition  

advocacy efforts 
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B 
etween July 15th and 18th representatives from the 

Fair Trading Commission, Dr. Delroy Beckford, 

Senior Legal Counsel, and Ms. Wendy Duncan, 

Legal Officer, attended a meeting held in Barbados by 

the Impact Justice Project, and funded by the Govern-

ment of Canada.  The meeting was held to facilitate dis-

cussions on the Draft Model Consumer Protection Regu-

lations for the CARICOM Model Consumer Protection Bill 

2016 and sought input from representatives from 

CARICOM members concerning: updates on the stages 

of implementation of the Bill in the various jurisdictions, 

comments and observations concerning the draft regula-

tions, and suggestions regarding additional regulations 

necessary to support the Bill.  

The meeting was chaired by Professor Velma Newton, 

Regional Director of the IMPACT Justice Project.  Dr. 

Kusha Haracksingh, Chairman of the CARICOM Competi-

tion Commission, made general remarks on the Project 

and suggested the need for inclusion of regulations to 

address areas in relation to testimonials, health, e-

commerce, gender equality, social media and standards – 

particularly, the recall of goods.  The Drafting Unit of the 

CARICOM Secretariat provided an overview of the Bill, 

pointing out the provisions included in the Bill but not 

currently addressed by legislation in most, if not all, of 

the CARICOM countries, such as the Recall of Goods, and 

Distance and Pyramid Selling. 

With the exception of Suriname, all CARICOM countries 

were represented and participated in the meeting which 

covered two days, July 16th and 17th.  Representatives 

from each CARICOM country reported on the stages of 

implementation of the CARICOM Model Consumer Pro-

tection Bill, 2016 and challenges faced.  Jamaica’s 

presentation included updates in relation to both the 

Consumer Protection and Fair Competition Acts, and 

references to other relevant pieces of legislation such as 

the Sale of Goods Act and the Standards Act.  The meet-

ing was also brought up to date with some of the legal 

developments in Jamaica with respect to the Fair Compe-

tition Act regarding case law, practical enforcement is-

sues, and proposals for amendments to the Act.   

The meeting ended after an open discussion on the reg-

ulations and the way forward.  The Project is scheduled 

to end in March 2019. 

CARICOM Model Consumer  

Protection Bill Workshop 





S 
ince opening its doors in November 1993, the FTC has 

received a total of 6,744 complaints.  These complaints 

span over 45 industries with the top three industries 

being automobile, telecommunications and household appli-

ances/furniture. The three industries accounted for 50 per 

cent of all complaints received by the FTC during the period 

(See graph below for statistics on the number of complaints 

by industry). Complaints to the FTC regarding the automo-

bile sector include the misleading advertising breach catego-

ry regarding model year discrepancy, features or mileage of 

vehicle; failure of suppliers to fulfill warranty obligations; and 

supplying defective vehicles. As it relates to telecommunica-

tions, complaints to the FTC include allegations of abuse of 

dominance and misleading advertising regarding terms of 

service, price or promotion; and incorrect billing. For house-

hold appliances/furniture, complaints include sale above ad-

vertised price; failure of supplier to honour warranty obliga-

tions; and misleading advertising with respect to product 

quality or features. 

In addressing the complaints and carrying out its mandate to 

encourage and maintain competition in Jamaica, one tool 

utilized by the FTC is law enforcement through the Fair Com-

petition Act (FCA). Enforcement is mainly through the Courts 

and also by way of Consent Agreements. Since 1993, the FTC 

has been a party to 12 court cases across the Supreme 

Court, Court of Appeal and Judicial Committee of the Privy 

Council. The court cases concerned matters in the telecom-

munications, automobile, live entertainment, real estate and 

financial sectors. An important judgement for the FTC and 

generally competition in Jamaica occurred in 2017 when the 

Privy Council ruled that the FTC has jurisdiction to examine 

the 2011 acquisition by Digicel Jamaica Limited of Oceanic 

Digital Jamaica Limited (Claro). 

The FTC enters into Consent Agreements in situations where 

it believes that the FCA has been breached and the Re-

spondents are amenable to settling the matter out of Court. 

During the past 25 years, the FTC has entered into Consent 

Agreements with 28 businesses. These agreements usually 

require that the Respondent commit to not repeating the 

offensive conduct, issue a public apology, provide redress to 

the Informant(s) as well as pay the Commission’s costs. The 

FTC has entered into Consent Agreements with Respondents 

in the telecommunications, education, household furniture, 

live entertainment, automobile and hotel sectors. 

6744 
Complaints 

Handled 

28 
Consent 

Agreements 

12 
Court  

Cases 

On the record 
1993.11.01 – 2018.09.30 
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T 
he blank page gaped at me as I wondered wheth-

er the words would come.  Throughout the years I 

had written numerous magazine articles on various 

aspects of competition law, but now, for the first time, words 

eluded me.  Perhaps pen paused and pondered the breadth of 

the journey that I wished to capture – a purely legal approach 

would not be enough this time.  Juggling these thoughts, and 

straining to overcome writer’s block, I was mildly irritated 

when the plaintive voice of a legendary crooner floated up 

from someone’s nearby Smartphone:  

     “ It’s been a long time, a long time coming 

     But I know, I know a change gonna come 

     Ohhh yes it will...” 

   As the words filled my thoughts, irritation melted and the 

music melody took soporific effect.  I closed my eyes and 

drifted back to the memory of that first meeting more than 

eighteen years ago.   

   It was my first week as a young lawyer at the Commission 

and I was being quickly ushered into the conference room to 

be introduced to the Board of Commissioners.  As I entered 

the room, bated breath, and met several stolid stares, I was 

unnerved momentarily until I caught the understanding gaze 

and gracious smile of the Chairperson, Mrs. Shirley Playfair.  

Mrs. Playfair warmly extended her hand and, taking mine, wel-

comed me into the Organisation.  Her simple and memorable 

gesture somehow impressed upon me the power of gracious 

leadership, a sense of the significance of the work, and the 

confidence which she reposed in the Staff.   This lady had 

great expectations.  Even though I was never to meet her 

again as stunning news struck two months later of her tragic 

and untimely death, her mantle has continued to inspire and 

fuel my sojourn at the FTC. 

   Up to the time of my joining the staff, the Commission had 

undertaken only a handful of cases involving offences against 

competition.  The first of these was the FTC v Jamaica Stock 

Exchange.  December 1993 of the Commission’s first year 

brought a complaint from a new enterprise, Dehring, Bunting 

& Golding Securities Limited (DB&G), against the Jamaica 

Stock Exchange.  DB&G had applied for membership to the 

Jamaica Stock Exchange and, more than one year later, had 

not received a definitive response.  An investigation com-

menced under the Fair Competition Act (“FCA”) and the Jamai-

ca Stock Exchange was summoned to respond to the allega-

tions.   

   Resisting the summons, the Jamaica Stock Exchange imme-

diately applied to the Supreme Court for several declarations 

and an interim injunction restraining the FTC from continuing 

the proceedings.  Among the declarations sought was that the 

action and proceedings by the Commission whereby it was 

performing the functions of complainant and adjudicator, were 

in breach of the rules of natural justice and void.  In 1997 the 

Court ruled in favour of the Commission.  The Jamaica Stock 

Exchange appealed the decision.   

   No sooner had I joined the legal team than I was involved 

in preparations for the imminent appeal and made aware of 

the importance of its positive outcome for the effectiveness of 

We have come this far - looking to the future 

By Wendy M. Duncan, Legal Officer 
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the Commission.  It was an instant baptism of sorts.  Over the 

next two and a half weeks I diligently carried bags, fetched 

documents and humbly gave my views on request as the 

‘QCed’ legal heavy weights on both sides expertly delivered 

their arguments with oiled finesse and pinpoint precision.  As 

the hearing unfolded, point for point, I listened, watched, and 

waited.  As the trial wore on, however, I sensed that there was 

trouble ahead.  Intuition proved accurate and the 2001 judg-

ment was a knockout.  The Court of Appeal declared that the 

action being taken and the proceedings being pursued by the 

Commission could be in breach of natural justice and void, 

since it was performing the functions of both investigator and 

adjudicator.  This was seen as a crippling blow to the enforce-

ment powers of the FTC, effectively removing the Abuse of 

Dominance leg – a veritable hamstring injury! 

   The following year brought the Commission’s challenge to 

the General Legal Counsel.  The Legal Profession Act pre-

scribes rules that regulate the conduct of attorneys-at-law - 

the Canons of Professional Ethics.  These rules contained cer-

tain restrictions on advertising which the Commission viewed 

as anti-competitive and inconsistent with the FCA.  It was felt 

that these rules created restrictions on advertising which pre-

vented the public from gaining easy access to information in 

respect of the range and quality of legal services.  The Com-

mission argued that the Canons of Professional Ethics were 

‘agreements’ within the meaning of the Act which gives it a 

broad meaning and that the term, used in its broadest sense, 

covers all types of arrangements or understandings within the 

expanded meaning of arrangements.  The Supreme Court held 

that the Canons did not constitute an agreement within the 

meaning of the Act; reasoning that they amounted to conduct 

prompted by State Action and that the General Legal Council 

did not join with the Bar Association or any other organization 

to issue the Canons.  This judgement was another blow to the 

work of the Commission. 

   It was followed by yet another.  In the 1996 case of Regina 

v Dennis Woodbine, Director of J&J Garage Limited allega-

tions of breaches of the FCA arose from a complaint by a dis-

gruntled consumer who had transacted business with J&J Gar-

age Limited.  When the Respondent, on being summoned by 

the Commission, objected and did not appear, the matter was 

brought before the Resident Magistrate Court.  This action 

proved unsuccessful as the Court identified issues of natural 

justice which needed to be, and subsequently were, addressed 

by the Commission. 

   For the better part of 15 years, the bulk of the Commission’

s case work was based initially on consumer cases involving 

misleading representations by enterprises carrying on business 

in several industries.  These included the automobile, health, 

banking, roofing, housing, furniture and appliances, telecom-

munications, education, sports and entertainment, food and 

beverage, insurance, and the airlines industries.  Most of these 

were successfully pursued in court or concluded by way of 

consent orders or agreements.  The first major challenge to 

the FTC’s jurisdiction with respect to these types of matters, 

however, arose from complaints by several aggrieved consum-

ers who had bought into a housing construction and develop-

ment scheme and did not get what they expected. 

   This was the 2002 case of SBH Holdings v Forrest Hills 

Joint Venture Limited.  Developers promised prospective pur-

chasers of townhouses “Elegant Living at its Dignified Best” 

and boasted facilities such as swimming pool, clubhouse, ten-

nis court, jogging trail and security fencing.  Despite having 

collected millions of dollars in deposits, however, they failed 

to deliver on any of these.  The Supreme Court did not agree 

with the FTC’s view that this constituted misleading represen-

tation in breach of section 37 of the FCA and accepted the 

Developers’ defence that the advertised facilities were not 

provided because they did not have the capital to finish the 

project as the purchasers were in arrears and there was a 

slump in the economy.  The Court held that the Developers 

had not breached the FCA because at the time of making the 

representations they had not intended to honour them. 

   This loss was critical for the FTC and raised concerns that 

the consumer provisions of the FCA, which at that time 

formed the basis for most of the complaints received by the 

Staff, could become virtually unenforceable if respondents 

could simply extricate themselves from their obligations and 

the harm caused to the public by putting forward this de-

fence.  The outcome of this case signalled the loss of yet an-

other leg of the FTC. 

   The FTC appealed the matter.  Again, there was a flurry of 

activity in preparation for this case as we were acutely aware 

of the significance of the outcome for the Commission.  This 

time the result was favourable and the Court of Appeal held 

that the offence of Misleading Representation does not re-

quire the proof of intention.  This was a huge milestone for 

the FTC and the development of competition case law in Ja-

maica and paved the way for the successful pursuit of several 

cases involving misleading representations; some of which 

were settled on the Court’s doorsteps by way of consent or-

ders and consent agreements.  These settlements contained 

various conditions aimed at addressing competition including 

terms requiring the offenders to correct the consumer harm, 

provide compensation to consumers, pay the costs of the in-

vestigation, and issue public apologies. 

   Among these matters was a car dealer who had sold new 

vehicles with defective parts to over 60 consumers and who 

was required by the FTC to provide compensation to these 

consumers.  Another, settled by consent order in the Supreme 

Court, involved a promotion which scheduled a concert in 

2006 and misleadingly advertised ‘VIP’ tickets for one price 

although they were actually being sold at a higher price.  

Among the terms of that order were the issue of a public 
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apology in the Daily Gleaner newspaper, a directive that the 

promoter sell the tickets at the advertised price, and the pay-

ment of costs for the investigation.  The offender complied 

with all of the directives.  Another case of note was against an 

educational institution which had promoted an athletic event 

featuring particular athletes who failed to show up.  A consent 

agreement with similar terms and requiring a public apology 

was the outcome. 

   The success of the SBH Holdings Appeal led to the 2008 

Supreme Court case of FTC v Errol Bailey t/as Music Founda-

tion Showcase in which a promoter widely advertised in the 

print and electronic media that a number of popular local ce-

lebrities, and the international renowned singing star Peabo 

Bryson, would perform at a concert to be staged at the Con-

stant Spring Golf Club.  When the artistes did not show up, 

the promoter claimed that it had contracted with all of the 

artistes to perform and was not responsible for the artistes’ 

breaches of the contracts.  The promoter was held liable on 

the principle that intention is irrelevant. 

   In February last year the Court of Appeal further cemented 

this principle into judicial precedent by upholding the Su-

preme Court decision in FTC v Crichton Automotive Limited 

where the Court held that a car dealer who had sold a motor 

vehicle by misleadingly representing its model year in its in-

voice, had breached the FCA.  Though the Dealer sought to 

blame the Trade Board, which had issued the import docu-

ments, (and despite having itself provided that body with the 

information used in the documents) the Court rejected these 

arguments. 

   Having gained success in the SBH and subsequent cases, 

the FTC was next called upon to enforce a major arm of the 

legislation, agreements which lessen competition, in 2011 

when Digicel Jamaica Limited and Claro Oceanic Digital Jamai-

ca Limited signed a merger agreement by which Digicel ac-

quired all of Claro’s shares, assets, and spectrum licences.  The 

transfer of the spectrum licences was applied for and ap-

proved under the Telecommunications Act. 

   The FTC formed the view that the Agreement breached sec-

tion 17 of the FCA and filed proceedings in the Supreme 

Court.  Digicel and Claro challenged the FTC’s jurisdiction with 

respect to telecommunications and, on that issue, the Court 

held that the FTC has jurisdiction over telecommunications 

matters and the transactions between Digicel and Claro.  On 

appeal by Digicel and counter-appeal by the FTC, the Court of 

Appeal ruled that the FTC has jurisdiction over telecommuni-

cations matters, though not over transactions between the 

parties.  This case essentially would result in the removal of a 

major enforcement tool as a result of the Court’s interpreta-

tion of the term ‘agreements’.  The FCA’s wide definition of 

agreements allows the FTC to examine and review any agree-

ment which has the purpose or effect of substantially lessen-

ing competition.  The Court, however, applied a very narrow 

interpretation, holding that only collusive agreements – that is 

in the sense of conspiratorial or secretive – could be reviewed 

under the Act.  The practical result of this judgement and rea-

soning would be that whereas previously the FTC could review 

or examine most agreements, it would no longer be able to 

do so.  A wide variety of agreements which the FTC had previ-

ously investigated and which could affect competition, could 

no longer be investigated. 

   The FTC appealed and on August 24, 2017 the Privy Council 

found in favour of the FTC and reinstated the finding of the 

Supreme Court.  Among the key findings of the judgement 

was that the FCA does not exclude any particular sectoral 

market from its powers to intervene and therefore no particu-

lar sectoral market is excluded from the FCA; and that section 

17, though it does not refer in terms to mergers, ‘establishes a 

regime of control over a class of transactions which includes 

mergers’. 

   One of the most spectacular features about these legal bat-

tles is that they were accomplished with very limited re-

sources.  I remember that early on the cry, among those of 

similar agencies in other jurisdictions, focused on the lack of 

resources.  But then visionaries, with whom we were blessed, 

began to look at what we could do with what we already had.   

I have often smiled with amusement at the astonished reac-

tion to the response to a query about the size of the staff.  A 

saying by Mahatma Ghandhi comes to mind: 

 “A small body of determined spirits fired by an 

unquenchable faith in their mission can alter the 

course of history”. 

   What of the future?  Of course, our mandate remains the 

same as set out in the long title to the Act: to provide for the 

maintenance of competition in the conduct of trade, business 

and the supply of services in Jamaica with a view to providing 

consumers with competitive prices and product choices.  The 

landscape, however, is constantly changing -and with increas-

ing rapidity - as markets take new forms and enterprises find 

new ways of competing.  Concepts such as the digital econo-

my, multi-sided markets and digital markets create challenges 

as well as opportunities for the FTC to retool, reorganize and 

rethink its approach to encouraging fair competition in our 

markets.  It is crucial that the Commission be sufficiently well 

equipped to respond to these and similar issues in a relevant, 

fast and effective way so that competition is never hindered.  

The concept of the ever vanishing horizon, captured by a 

quote from Lewis Carroll’s beloved classic Alice in Wonder-

land, seems relevant here:   

“…here we must run as fast as we can, just to stay in place.  

And if you wish to go anywhere you must run twice as fast as 

that”. 

   Well, my song of inspiration has long ended, but the page 

is now full.  We have come this far and must continue to 

adapt to the times.  Mrs. Playfair, if you could see what we 

have done!  Still more is yet to come. 
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A  competitive market system 

is not without its flaws; but 

certainly not unique in this 

regard. Truth be told, is that no other 

economic system implemented in the 

history of mankind has the demonstra-

ble potential to deliver greater benefits 

to the public than competition does. 

Safeguarding a competitive business 

environment should be the most im-

portant component of any strategy de-

signed to bolster the economic devel-

opment of any nation. The Fair Trading 

Commission (FTC) has been champion-

ing this cause in Jamaica since the Fair 

Competition Act (FCA) was passed in 

1993. 

Looking Back 

The work of the FTC involves a great 

deal more than competition law en-

forcement. In retrospect, it would have 

been naïve for the FTC to expect that 

the mere passing of the FCA would be 

sufficient to deliver the benefits of com-

petition law observed in more mature 

jurisdictions located in Europe and 

North America. 

   Fortunately, the FTC recognized from 

very early that to extract the full bene-

fits of competition with the limited re-

sources at its disposal, it had to forge 

alliances throughout wider system in 

which commerce takes place within Ja-

maica. In particular, commercial activities 

take place among consumers and mer-

chants within a legal system shaped by 

policymakers.   

   To build alliances, the FTC would have 

had to cultivate a ‘culture of competi-

tion’. Key stakeholders such as policy-

makers, consumers, legal professionals 

and merchants would have to be sold 

on the idea that competitive markets 

represent the best platform for advanc-

ing the economic welfare of the country. 

These stakeholders would have to un-

derstand the nature of competition and 

appreciate that even with its obvious 

shortfalls, competition is still the best 

mechanism developed to efficiently or-

ganise the scarce productive resources 

of the economy. This implies that the 

successful implementation of competi-

tion requires adequately informed con-

sumers, merchants, policymakers and 

legal professionals, among others. 

   In building allies, therefore, the FTC 

designed and implemented two strate-

gies to complement its law enforcement 

mandate: (i) Public Education; and (ii) 

Competition Advocacy. Through public 

education and competition advocacy, 

the FTC sought to induce a cultural shift 

in the wider superstructure which influ-

enced competition law enforcement. 

Public Education 

Public education activities were geared 

toward exposing the general public to 

the nature and benefits of competitive 

markets as well as advising the public of 

their obligations under the FCA.  In this 

regard, the FTC has sought to inform a 

host of distinct groupings of the general 

public through a variety of media in-

cluding: face to face meetings; website; 

social media platforms; and mass media 

(print, television and radio). 

   Creating a better pool of informed/

trained individuals meant that the cur-

ricula pursued by formal institutions of 

learning/training would have to be re-

vised to accommodate competition law. 

To this end, the FTC assisted in the de-

velopment of a course in competition 

law, delivered at the University of West 

Indies and has also designed and deliv-

ered for lawyers, courses on competition 

law accredited by the General Legal 

By Kevin Harriott, Competition Bureau Chief 
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Council. The Staff also facilitated multi-

ple Training Workshops aimed at expos-

ing sitting Judges in various Caribbean 

jurisdictions to competition law. 

Competition Advocacy 

Competition advocacy efforts were 

geared toward the promotion of com-

petition using non-enforcement meth-

ods. Since 2006, the FTC has been in-

volved in over fifty of such efforts span-

ning numerous industries. In a few in-

stances, the FTC conducted ex-

post evaluations of its intervention and 

documented the public benefits gained 

through its intervention. 

   Successfully instilling a culture of 

competition is a long term strategy as it 

was never expected to bear fruit over-

night. Indeed, even though the FTC has 

been promoting competition extensively 

for several years, recent debate in the 

public domain arguing for the re-

introduction of regulations of banking 

fees belies the inherent mistrust, if not 

misunderstanding, of the nature of the 

competitive process on the part of key 

stakeholders in the society. 

Consumer Redress 

Even as the FTC pursued the long term 

strategy of developing a culture of com-

petition in Jamaica, it concurrently pur-

sued a strategy of “picking the low 

hanging fruits”- that which is described 

in the field as “consumer re-

dress.”  Through consumer redress, the 

FTC from the outset has been resolving 

specific issues which individual consum-

ers have experienced with specific mer-

chants. The FTC now has devoted less 

attention to this activity since 2003 

when policymakers established the Con-

sumer Affairs Commission to jointly seek 

individual redress on behalf of ag-

grieved consumers.   

Looking Ahead 

In essence, therefore, the FTC has spent 

its first 25 years of existence building 

alliances by bolstering the institutional 

framework in which competition law and 

policy is administered. Through contin-

ued efforts at public education activities 

and competition advocacy efforts, a 

solid foundation has been built; upon 

which it can now reasonably be ex-

pected to make competition a staple in 

the local business environment. Looking 

ahead at the prospects for the next 25 

years, it is clear that the Fair Trading 

Commission is recognized now to be 

crucial for sustainable economic devel-

opment, more so than it was twenty five 

years ago when it first opened its doors 

to the public. 
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I 
n whose interest is it anyways? Ask 

yourself this question if you ever 

wondered who benefits from one 

enterprise controlling the market, com-

pared to ten enterprises competing in it. 

The answer may not surprise you; con-

sumers benefit more when they have 

more choices, but each enterprise would 

prefer to have no other enterprise in the 

market. The “father of economics”, Adam 

Smith, in ‘…the Wealth of Nations’ ex-

plained why this is so and how it is done: 

“The monopolists, by keeping the market 

constantly understocked…sell their com-

modities much above the natural price…. 

The price of monopoly is upon every 

occasion the highest which can be got. 

The natural price, or the price of free 

competition, on the contrary, is the low-

est…” 

   In the 1980s, the Government of Ja-

maica (GOJ) embarked on a program of 

reformation to improve the level of 

competition in the economy. The pro-

gram included the liberalization of most 

sectors, the privatization of state-owned 

enterprises, the lifting of import quotas 

and the removal of several trade barri-

ers. Before its implementation, market 

power being concentrated in the hands 

of a single and/or few enterprises was 

regularly observed. Although market 

concentration was typical for small de-

veloping countries, successive GOJ po-

lices failed to address this issue- and in 

some instance, exacerbated the distor-

tionary effects.  For example, the Trade 

Law of 1951 enabled the government to 

fix the prices of manufactured goods or 

put a limit on the mark-up that sellers 

were allowed to charge customers in an 

attempt to keep prices low. This practice 

ran counter to the tenet of competition 

which posits that it is the market that 

should determine the price of each 

good. The setting of a maximum price 

that enterprises may charge has the 

potential to create a shortage of the 

good. This, in effect, could exacerbate 

the problem; that is, the suppression of 

prices below its “natural level” drives up 

demand and the consequent upward 

pressure on prices. Such an environment 

facilitates illegal parallel markets where 

goods are sold above the regulated 

price. Other attempts to protect con-

sumers through regulation of prices also 

proved counterproductive.  An amend-

ment to The Trade Act in 1970 saw the 

government establishing the Prices 

Commission. The Prices Commission’s 

primary focus was to prevent excessive 

pricing. In doing this, it regulated the 

prices of over 100 groups of products 

through surveillance and using rigid 

price controls. This proved to be a her-

culean task in futility and was made 

redundant by changes in the GOJ’s fo-

cus from the controlling of trade to 

trade liberalization in the 1990s. 

Markets Liberalized 

Consumers need protection and markets 

need regulation, but not by the govern-

ment dictating how it should behave. 

This failed in Jamaica and in other coun-

tries who have attempted it. The focus 

therefore locally and globally was to 

free the market to determine prices and 

to have competition as its regulator.  

History had already given us a blueprint 

that competition is the best means of 

getting the greatest level of protection 

for consumers. Promoting competition 

as the primary means of organizing eco-

nomic activity, therefore, would be one 

of the most efficient means of safe-

guarding consumer interests.  

   The two main factors that allow the 

competitive market to function efficient-

ly are (i) the self interest of the partici-

pants; and (ii) the level of competition 

that arise from everyone acting accord-

ingly. As Adam Smith points out "It is 

not from the benevolence (kindness) of 

the butcher, the brewer, or the baker 

that we expect our dinner, but from 

their regard to their own interest." Since 

other self-interested enterprises are 

competing in the marketplace, every-

one’s self-interest is kept in check. To-

gether they form what Smith calls the 

invisible hand, which guides resources 

to their most valued use. 

   On one hand, self interest is as natu-

ral to man as breathing and therefore 

Competition still  
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no assistance is necessary in this regard. 

On the other hand, competition does 

need some support as self interested 

persons may act in a manner that serves 

their interest but adversely affects com-

petition – for example, competitors can 

join forces to raise prices. An agent is, 

therefore, needed to ensure competition 

is not adversely affected. In 1993 the 

GOJ sanctioned the creation of such an 

entity – the Fair Trading Commission 

(FTC). The FTC is tasked with the man-

date of enforcing the Fair Competition 

Act which sought to prohibit restrictive 

business practices and abuse of monop-

oly power. Examples of these practices 

include price-fixing, and abuse of domi-

nance. For markets that were once sig-

nificantly controlled, this meant a major 

shift in how market participants con-

ducted business as well as the role of 

the government. 

The Impact of Competition: A case 

study 

The liberalization of markets, which 

started in the late 1980s through to the 

1990’s, enabled the development of 

technology, reduction in prices of goods 

and services and increases in consumer 

choice. In Jamaica, the market with the 

most conspicuous benefits from liberali-

zation is telecommunications. 

   Before the GOJ initiated the liberaliza-

tion of the telecommunications sector in 

2000, Cable and Wireless Jamaica was 

the monopoly supplier. This resulted 

from an exclusive licensing agreement, 

granted to them by the GOJ.  The shift 

to a more competition-focused regime 

meant that bridles on competition was 

released resulting in a more vibrant 

economy filled with increased choices 

for consumers and an overall improve-

ment in other interdependent sectors 

ranging from finance to manufacturing. 

There were new ideas, new services, and 

new ways of doing business. There was 

a climate of business opportunities for 

entrepreneurs and a windfall of benefits 

for consumers. The impact of competi-

tion was observed when Digicel Jamaica 

Limited acquired 100,000 customers in 

approximately 100 days of entering the 

market in 2001 as consumers relished in 

the increased choices.  

   Years after seeing Digicel Jamaica 

growing its operations to become the 

market leader, the telecommunications 

market welcomed another entrant in 

2008 - Oceanic Digital Jamaica Ltd 

(trading as Claro). Over the period of 

2001 to 2008, Digicel significantly in-

creased its market share, so much so 

that it was able to charge prices higher 

than its competitors and still maintain 

its market share. Competition then in-

tensified in the market with Claro’s en-

try and consumer benefits were at their 

highest since 2001. Noticeably also, was 

the increased promotions from both 

incumbents, significant increase in value 

offerings to consumers and dramatic 

reductions in prices. 

Conclusion 

Due to the liberalization of the telecom-

munications sector, competition was 

allowed to develop. This eventually miti-

gated the instance of limited consumer 

choice and the low levels of product 

innovation which came to characterise 

the sector prior to liberalization. This 

transformation of the telecommunica-

tions sector can be realized in any sec-

tor in which competition is prominent. 

25th Anniversary Commemorative     35 



J 
amaica is highly integrated into the 

global economy as both an import-

er and an exporter. In 2016, Jamai-

ca’s exports stood at 31.13 per cent of 

gross domestic product (GDP). In ac-

knowledging the important role that 

exports play in the development and 

growth of our economy, the govern-

ment along with several public and pri-

vate sector stakeholders formulated the 

National Export Strategy (NES).  

   The NES is a collaborative national 

initiative which seeks to maximize the 

export sector’s direct contribution to 

economic and social development by 

focusing on market-driven interventions 

in a select number of priority sectors. A 

target of 15 per cent growth per annum 

from the second year of implementation 

onwards was set for Phase II.  

   Examination of the figures for total 

exports for the period 2016-2017 shows 

an increase from JM$ 136,727,136 (‘000) 

to JM$ 158,532,135 (‘000). These figures 

show a 15.9 per cent increase which is 

in line with the government’s national 

export target. Sector performance, how-

ever, shows that there is still room for 

improvements in sectors such as aqua-

culture, which displayed an increase of 

11.6 per cent which is below the target.   

   The Jamaica Manufacturers and Ex-

porters Association (JMEA) enables ex-

port growth in businesses through lob-

bying, capacity building programmes 

and workshops and mentorship. The 

JMEA is a strong supporter of an out-

ward orientation to economic develop-

ment which is grounded in export pro-

motion and expansion. 

   The Association has long recognized 

the imperative for environment, foster-

ing competition for increased exports. 

Competition propels industry growth 

and development by allowing producers 

to be more efficient, innovative and 

provide better quality and prices. Stud-

ies have revealed that less market con-

centration, more market share instability 

and more perceived exports in indus-

tries result in better export performance.  

   Firms that operate in highly competi-

tive sectors continually seek ways to be 

efficient in their production processes to 

gain profit increases or competitive ad-

vantages. The reduced production costs 

are often passed on to the consumers in 

an effort to attract and maintain addi-

tional market shares. Competition also 

engenders innovation within the market 

which results in new products and ser-

vices and a wider variety for consumers 

to choose from. Firms that are efficient 

and innovative tend to exhibit high lev-

els of productivity. Highly productive 

companies in an economy are usually 

engaged in export activity.  

   Strong local competition enables 

companies to be better competitors 

globally as the Jamaican proverb states, 

“yuh haffi dance a yaad before yuh 

dance abroad.” Domestic competition is 

likely to influence a country’s competi-

tiveness, that is its ability to compete 

globally with other products in export 

markets and locally with imported prod-

ucts.  

   Local competition in the form of For-

eign Direct Investments also help to 

drive export performance. A study ex-

amining the impact of competition on 

exports in India revealed that the pres-

ence of multi-national corporations 

(MNCs) can cause increased export ac-

tivities. MNCs take with them 

knowledge of various global markets, 

advance production techniques, as well 

as international marketing skills that 

often spillover into local sectors. 

   Trade literature posits that markets 

with several equally sized firms rather 

than markets with few large firms en-

gage in more export activities. Low mar-

ket concentration, however, does not 

invariably ensure increased exports. 

Market structure is also a determinant. 

Examination of the leather industry in 

Ethiopia showed that market structure 

factors such as alliances, horizontal and 

vertical linkages and other anti-

competitive practices hamper the devel-

opment of efficiencies in the market due 

Importance of a Competitive Environment for  
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to lack of competition and in turn leads 

to reduced exports. On the other hand, 

markets that possess variability in mar-

ket structure usually export more. 

   Competition, however, is not auto-

matic and can be hampered by inappro-

priate government policies and anti-

competitive conduct by firms. The pro-

motion and protection of competition, 

therefore, is essential in the drive to-

wards growing Jamaica’s exports. Com-

petition policy is law that is formulated 

to achieve this end. Governments utilize 

these laws to maintain free and fair 

markets by reducing artificial barriers to 

entry and facilitating entry and exit. Ef-

fective competition policy, however, 

focuses not only on producers but also 

on consumer welfare and economic 

progress.  

   CARICOM has embraced these reali-

ties and the establishment of the 

CARICOM Competition Commission 

lends to increased competition regional-

ly which will enable our developing 

economies to adjust to increased trade 

and to develop the efficiencies needed 

for success globally. With the establish-

ment of the Caribbean Single Market & 

Economy (CSME), participating govern-

ments are required to institute competi-

tion policy and law to strengthen the 

business climate, monitor and investi-

gate anti-competitive practices that 

force out competition and enforce com-

petition policy once it is legislated. The 

competition framework promoted by 

CSME is fairly advanced and allows for 

free trade of goods and services, free 

movement of skills and capital and the 

cross-border establishment of business-

es.  

   “Competition is the process by which 

market forces operate freely to assure 

that society’s resources are employed as 

efficiently as possible to maximize total 

economic welfare”.1 Competition policy, 

therefore, should include provisions that 

take into consideration factors that fall 

outside of firms’ behavior. These include 

clauses to address non-competitive in-

put markets, lack of affordable transpor-

tation and limited access to raise capital 

for entry into markets. Each market, 

however, has its own idiosyncrasies in 

regard to distortions in competition 

which must be uncovered over time.  

   The JMEA has been a champion of 

competition but more importantly, fair 

competition practices to engender sus-

tainable growth and development. 

 

 
ENDNOTE 
1 Kolasky (2002), “What is Competition?” Address at 

the Seminar on Convergence Sponsored by the 

Netherlands Ministry of Economic Affairs. 
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I 
n 1974, the Jamaican Government 

unapologetically espoused Demo-

cratic Socialism as the political phi-

losophy of the country1. This came in a 

period characterised by the United 

States of America’s quasi-religious de-

votion to capitalism and their conviction 

of the system’s virtues which was shared 

by their many disciples the world over. 

The stark contrast between these politi-

cal views is evident in the economic 

policies to which they naturally give rise. 

Indeed, socialism and capitalism are 

every bit as much economic constructs 

as they are political ideologies2. 

    The socialist view espoused by the 

Jamaican Government of the 1970’s is 

loosely expressed as: 

“A political and economic theory un-

der which the means of production, 

distribution and exchange are owned 

or controlled by the people; and 

where the opportunities of society are 

equally available to all.3” 

   The contrary view, which largely char-

acterised the nation’s political philoso-

phy and consequently its economic poli-

cy from the 1980’s, ad praevisum in 

futurum, is capitalism. Capitalism is de-

fined in the Oxford Dictionary as “an 

economic and political system in which 

a country's trade and industry are con-

trolled by private owners for profit, ra-

ther than by the state4”. 

    Capitalism is largely characterised by 

a market driven economy where firms 

seek to maximise shareholder profit. 

Socialism asserts that profit should be 

equitably distributed and that the peo-

ple, through the agency of the State, 

should own the means of production. If 

political philosophies were members of 

the same family, capitalism would be 

the more charming and much more 

adored older brother and socialism 

would be the runt of litter, the family’s 

‘black sheep’. 

   Unlike the era of the 1970’s and 

1980’s where socialism and capitalism 

were at loggerheads for world domi-

nance, the dust has virtually settled to 

reveal, at least in the Western Hemi-

sphere, capitalism as the victor5. Particu-

larly in nation states like Jamaica where 

political discourse has not escaped the 

cries for “light, road, water” and, of 

course, “justice”, political philosophy and 

its accompanying economic policies 

have largely developed without much 

definition in the public space.  

   At this point, the question may legiti-

mately be asked: “what does any of this 

have to do with Competition Law and 

policy?” The answer , real ly ,  is 

“everything!” 

   Accepting capitalism as the silent, but 

profoundly well-articulated, (at least in 

practice) political philosophy of modern 

Jamaica and without any commentary 

on the comparative virtues of capitalism 

vis a vis socialism, one might be sur-

prised to find that the capitalist doc-

trine, left unchecked poses a threat to 

the objectives of consumer rights, mar-

ket place fairness and equal opportuni-

ty6. An inherent tension exists between 

the policy objectives being pursued by 

the Fair Competition Act which operates 

a regime of checks and balances on the 

ideological thrust of the Jamaican capi-

talist economy and the very objectives 

of this economic model. 

    The first of these checks and balanc-

es is the investigatory powers of the Fair 

Trading Commission (section 5). The 

Commission’s investigatory jurisdiction 

covers ‘the conduct of business in Ja-

maica’, ‘matters falling within the provi-

sions of [the] Act’ and the ‘abuse of a 

dominant position by any enterprise’. 

The Commission is further empowered 

to summon witnesses. 

   Another of the statute’s regimes 

which could be seen as intrusive is its 

limit on commercial/contractual free-

dom. The freedom of juristic persons, to 

enter into contract is a hallmark of capi-

talist market environments. Contract Law 

theory well supports this capitalist ideal 

as its various doctrines are designed to 

preserve the integrity of commercial 

contractual arrangements and limit the 

circumstances in which commercial par-

ties may repudiate contractual undertak-

ings7.  

   The Act, however, allows the state to 

restrain the capacity of firms to enter 

into agreements in pursuance of com-

mercial strategy that tends to limit com-

petition; block a merger or acquisition; 

and even declare void provisions of cer-

tain agreements. Through these intru-

sive features, the Commission, an unin-

tended third party, is given the power 

to intervene in private contractual un-

dertakings and then exercise a power 

not easily exercised by the contracting 

parties themselves.  

   To some it may seem that the Act 

threatens fundamental capitalist ideals 

of market freedom. However, the better 

view is that the Act encourages the 

growth and enhancement of healthy 

capitalism while restraining the worse 

impulses of the doctrine8.  

   There is an inarguably legitimate aim 

being pursued in imposing restraints on 

the exercise of corporate power. Left 

unchecked by the ebb and flow of 

healthy competition in the market, firms 

would have the freedom to set prices 

that could put a strain on large seg-

ments of the population to afford es-

sential goods and services.  

   Notwithstanding the broad investiga-

tory powers of the Commission, the 

legislation itself is sufficiently narrowly 

tailored to limit the exercise of the 

Commission’s powers to genuine in-

stances of market manipulation and 

Loud Competition Laws in a  
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unfair trade practices and allow distinc-

tions to be drawn between proscribed 

activities and aggressive but legitimate 

business practices. 

   It can be fairly concluded that the Act 

helps to prune the worst tendencies of 

capitalist society and allows that society 

to benefit from the genuine virtues of 

that political/ economic system. The 

mischievous may even contend that 

Competition Law and Policy is a vestige 

of a not so dead and not so forgotten 

socialist conscience in the modern capi-

talist world by requiring fairness in the 

dealings of firms, giving smaller firms a 

fair shot at making profit, thus  resulting 

in a more level playing field for the av-

erage firm and consumer. 

   As a direct and immediate result of 

effective Competition Law and Policy, 

both businesses and consumers are 

guaranteed a level playing field9.  

   It is important to view Competition 

Law in light of political philosophy for 

the mere fact that philosophy guides 

policy. It is the duty of businesses and 

consumers to ensure that the political 

philosophy under which we are gov-

erned promotes market-healthy policies 

that encourage competition. It is then 

that all are able to enjoy the virtues of a 

truly free market.  
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 “As the avenues and streets of a city are nothing less than its 

arteries and veins, we may well ask what doctor would venture 

to promise bodily health if he knew that the blood circulation 

was steadily growing more congested!”  ―   Hugh Ferriss  

A 
fter 25 years of promoting competition in Jamaica, the 

Fair Trading Commission (FTC) now looks forward to a 

new era wherein competition is afforded greater prior-

ity in determining market outcomes such as price, product 

variety, product quality and rates of product innovation.  

   Recent recommendations to increase competition in the 

provision of taxi services are indeed a positive step going for-

ward.  These recommendations received a lukewarm reception 

from the general public with individuals citing concerns re-

garding the likely negative impact on public service require-

ments such as accessibility to transport; mobility of the work 

force; the environment; public safety; and access to health 

services. These concerns are far from being unwarranted or 

mere speculations given that there have been evidence to 

show that uncontrolled deregulation had negatively impacted 

public service requirements.  

   Complete deregulation is synonymous to allowing market 

forces to solely determine the outcome of the market in ques-

tion. That is, in this specific case, “the invisible hand” decides 

the type and number of taxi routes; the number of operators 

operating on such routes; and the fares to be paid by passen-

gers. The economics discipline also provides evidence that 

market forces tend to promote efficiency, lower prices and 

spur innovation. There is, however, little guarantee that the 

competitive outcome will result in these social benefits unless 

they coincide with achieving the market outcome. For exam-

ple, one national objective is the availability of transport to 

everyone. This is a reasonable social expectation since walking 

sometimes is a poor alternative to motorised transport espe-

cially when time is of the utmost essence.  On one hand, a 

market driven outcome will likely be at a level so that the fare 

attained is too high for some commuters; such as the very 

poor. This is typical of rural areas. On the other hand, in urban 

areas the market outcome of the number of taxi operators can 

result in congested roadway networks, pollution and deterio-

ration in public safety.   

   Therefore the need to regulate the public transport sector is 

not without merit since regulation aims at achieving public 

service obligations that may not necessarily be fulfilled by 

private service providers. For example, failure to access 

transport is likely to adversely affect other critical segments of 

the economy such as health, jobs and education.  Nonethe-

less, our best effort to maintain these obligations at the ex-

pense of competition will likely come at a higher cost whereby 

society misses out on efficient allocation of scarce resources 

and innovations. Heavily regulated markets tend to face diffi-

culties in cost recovery due to inefficiencies and restricting 

market forces can create illegal markets that rival the regulat-

ed market. These phenomena are evident in Jamaica’s econo-

my where we observe a public bus company unable to cover 

its cost and the plethora of illegal taxi operators that poses 

risk to public safety.  

   Currently, taxi fares and routes are regulated with licensing 

requirements which limits the number of operators, among 

other restrictions. Nonetheless, news reports indicate that the 

sector has been failing to achieve obligations such as public 

safety and accessibility. Limits on licence likely create the situ-

ation of illegal operators which poses a risk to public safety, 

while regulation has failed to incentivise operators to serve in 

some rural areas. The proposed changes aim to increase entry, 

the number of routes, as well as innovation by allowing opera-

tors to craft their own routes. These changes are steps toward 

facilitating market forces in taxi services and could bring some 

of the benefits associated with a competitive market. Specifi-

cally, public safety could be achieved under competition where 

operators in the illegal market have adequate incentives to 

transition to the legal market thereby reducing that associated 

risk to commuters. Additionally, more operators will serve pre-

viously underserved communities once operators have the 

authority to establish their own fares.    

Where do we go from here? 

A study of the European public transport sector revealed that 

controlled introduction of market forces has more favourable 

results than maintaining strict regulation or suddenly remov-

ing all regulation. Specifically, these results include improve-

ments in quality, cost recovery and maintaining some public 

service requirements. Demand levels and cost recovery were 

the benchmarks used to make the comparisons. These obser-

vations are in keeping with the general principle that competi-

tion could be restricted for the fulfilment of public service 

obligations. Nonetheless, competition need not be restricted 

more than is necessary.  

   The changes being proposed is a strategy that is consistent 

with the strategy employed in the European market. That is, 

making changes to entry conditions thereby allowing for easi-

er entry and the consequent increase in competitive forces. 

We demonstrate that public service obligations such as public 

safety and accessibility can also be resolved by market forces.  

   As the transport sector is poised to enter into a new era 

where competition is at the forefront of policy decisions, the 

FTC anticipates that the changes will not end with altering 

entry conditions but eventually reach the point where taxi 

operators determine their fares. After all, the true hallmark of 

a competitive market is one in which price is determined by 

the market.  

 

Competition in the Transport Sector? 

By Verlis Morris, Competition Analyst 
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I 
n this age of technology and contin-

ued technological advancement 

which have significantly changed our 

status quo and overall traditional means 

of doing things, attention must be fo-

cused on the factors which drive the 

continuous explosion of new innova-

tions. While there are several factors 

which could be attributed to the ever 

changing and volatile business land-

scape, competition and competition 

policy are considered as being im-

portant. The aim of this article is to 

show the relationship between startups 

and competition policy. Particular focus 

is placed on how competition policy 

directly influences the existence of the 

startup business model and the residual 

effects on consumers and the economy 

through continuous innovations. 

What on earth is a startup? 

According to renowned startup enthusi-

ast Steve Blank, “a startup is a tempo-

rary organization designed to search for 

a repeatable and scalable business 

model”. This model is designed to grow 

and has the flexibility to be scaled up 

very quickly. However, a startup initia-

tive is not to be confused with a tradi-

tional small business venture. While a 

startup uses technological innovations 

to introduce a new product or service to 

the market or revolutionize an existing 

product or service; a small business is 

operated based on a fixed business 

model and according to Blank, refers to 

businesses such as grocery stores, hair-

dressers, bakers, travel agents, carpen-

ters, electricians, etc. Startups are driven 

by entrepreneurs who, according to the 

Oxford dictionary, “are persons who sets 

up a business or businesses, taking on 

financial risks in the hope of profit”. En-

trepreneurs otherwise referred to as 

founders in the startup parlance, envis-

age opportunities to supply solutions to 

the needs of the market using innova-

tions. These innovations include apps, 

other software solutions and devices 

that aim to make everyday living and 

conducting business easier. The found-

ers are usually professional coders, web 

designers and other entrepreneurs 

whose goal is to change the world by 

developing products to attend to specif-

ic needs. The aim is to either scale up 

the activities of the startup or bring the 

model to a point where it can be sold-

off to a usually larger entity or merged 

for greater success. Additionally, Natalie 

Robehmed of Forbes Magazine ex-

plained that, “having a staff complement 

not exceeding 80 – 100 employees and 

revenues not exceeding US$20 million 

per annum,” are parameters of what a 

startup should be.  

Entrepreneurship and startups 

The forming of a startup has its genesis 

deeply embedded in the discipline of 

entrepreneurship. Some benefits of en-

trepreneurship as explained by econo-

mist, Trudi Makhaya include, “capability 

development, employment generation 

and economic growth”. Entrepreneurship 

seeks to combine several elements in-

cluding land, labour, natural resources 

and capital to create profit. Two main 

features of entrepreneurship are risk  

bearing and innovativeness.  

   The founder(s) of a startup must be 

able to chart a course into the uncer-

tainty associated with conceptualizing, 

establishing and operating a business 

against the background of a high failure 

rate of new businesses. According to 

Small Business Trends, over 50% of 

startup businesses in the United States 

fail within the first four years of opera-

tion. For a startup to succeed, innova-

tion must be the order of the day as 

survival is pinned to the ability to intro-

duce new, ground-breaking and revolu-

tionary products to the market to ad-

dress the needs of customers.  

   An important input for any startup is 

funding and access to funding. The 

founder usually relies on his own sav-

ings, funds from family or friends or a 

bank loan. If the startup can run suc-

cessfully and does so over a period, the 

founder would at that time have the 

option of trying to access additional 

funding by pitching to angel investors, 

venture capitalists or through an Initial 

Public Offering (IPO). At this stage, the 

injection of additional capital raised 

through the various funding options, 

has the effect of taking the startup to 

that next level of product development, 

marketing and distribution.  

What is Competition Policy?    

According to the European Commission, 

“competition policy is about applying 

rules to make sure businesses and com-

panies compete fairly with each other”. 

The European Commission also stated 

that, “this encourages enterprise and 

efficiency, creates a wider choice for 

consumers and helps reduce prices and 

improve quality”. The rules of competi-

tion policy are applied in a free market 

situation where business activities are 

not regulated by the government. How-

competition policy and entrepreneurship 
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ever, steps must be taken in applying 

the rules to ensure that businesses do 

not engage in anticompetitive activities 

which usually filters down to consumers 

being adversely affected. The objective 

of competition policy is to discourage 

businesses from becoming involved in 

agreements which tend to lessen com-

petition, abuse of a dominant position, 

among other anticompetitive behavior.  

Competition Policy and Startups 

Competition policy provides the condi-

tions necessary for a startup to enter an 

existing market and compete fairly as 

businesses have an equal opportunity to 

participate in the economy. Conditions 

are favorable for startups where the 

barriers to entry are low and there are 

little or no restrictions as it relates to 

non-compete agreements, fees, exams, 

and intellectual property rights. Compe-

tition policy promotes innovation at a 

faster pace, product quality improve-

ments and the lowering of prices to 

consumers. In this type of environment, 

startups are less restricted and can ex-

plore their true potential as it relates to 

research and development of products 

and services.  

   As startups are allowed to proliferate 

due to favourable market conditions, 

the economy benefits based on the fact 

that the labour market also expands as 

more persons are being employed. 

Therefore, it can be concluded that 

competition policy has a positive effect 

on startups as it provides an environ-

ment of economic freedom and facili-

tates entrepreneurship.  

The Future of Startups 

If Jamaica is to advance and achieve 

sustainable developmental goals, tech-

nological innovation must play a vital 

role. With a more developed economy 

and better infrastructure, the living con-

ditions of our people would be greatly 

improved. With these things in place, 

Jamaica would be on the path to 

achieving our National Development 

Plan, (Vision 2030) which aims to make 

“Jamaica, the place of choice to live, 

work, raise families and do business”. 

This proliferation of technological inno-

vation can only be sustained by the 

fostering and nurturing of a startup 

business environment. The future of 

successful startups is not guaranteed 

when all the necessary factors are con-

sidered, but stand a better chance of 

materializing where there is effective 

competition law enforcement. In this 

future, startups have the opportunity to 

compete with other startups as well as 

with established businesses hence, ben-

efiting consumers and contributing to 

economic growth. 
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I 
n recent times, Jamaica has seen numerous mergers and 

acquisitions take place including in the banking, media 

and telecommunications sector. The competition landscape 

in Jamaica continues to evolve with the Fair Trading Commis-

sion (FTC) indicating its intention to introduce a formal merger 

review framework. This is a timely development in light of the 

recent decision of Privy Council in the case of FTC v Digicel 

Jamaica [2017] UKPC 28 which highlighted the need for clarity 

with respect to aspects of the competition legislation. 

FTC v DIGICEL 

The Board of the Privy Council considered whether the FTC 

had the jurisdiction to intervene in the market for telecommu-

nications services; whether the Fair Competition Act (FCA) ap-

plied to mergers at all; and whether the FCA applied to trans-

actions which were approved by the Minister under another 

statute. 

   The Board found that the FTC is empowered to investigate 

whether any enterprise is engaging in business practices con-

travening the provisions of the FCA, including giving effect to 

any agreement which contained provisions that have as their 

purpose the substantial lessening of competition. It was decid-

ed that such agreements included merger transactions, be-

cause the reduction in the number of significant competitors 

in a market is likely to have the effect of lessening competi-

tion. The Board further found that there is no provision of the 

FCA excluding any particular sector from the FTC’s powers of 

intervention. 

   A determination was made on the FTC’s ambit in circum-

stances where a transaction required approval from another 

authority pursuant to another statute. It was held that where 

the lawfulness of an agreement depends on its compliance 

with any number of different statutory requirements, all the 

requirements must be satisfied if they are relevant. 

WAY FORWARD 

While FTC v Digicel provided clarity on several issues that may 

arise in the competition arena, there are pertinent factors 

which must be considered in order to achieve an effective 

merger control system. An assessment of merger control sys-

tems in other jurisdictions may prove useful in this regard. 

Below are some considerations which should be borne in 

mind as we aim to develop a transparent and comprehensive 

merger control system in Jamaica. 

Procedure for assessment of merger transactions 

Assessment of a merger transaction is generally undertaken, at 

first instance, by the regulators. However, in some jurisdictions 

a two-tiered system of assessment is employed in order to 

determine whether a transaction has the likelihood of resulting 

in the reduction in competition. As a result, where clearance 

has not been given after a preliminary assessment, a second-

ary more in-depth review by independent assessors knowl-

edgeable in the industry in question is done. This may be a 

mechanism for providing greater transparency in the assess-

ment process and increasing the likelihood that the regulators 

will arrive at a fair and balanced decision.  

   Definite timelines for assessment of relevant issues on the 

part of the regulators (and secondary assessors, if applicable) 

should also exist in order to ensure predictability in the appli-

cation of the law. 

Triggering events or Thresholds 

Triggering events which would warrant regulatory intervention 

must also be considered. Will any situation where two or more 

enterprises cease to be distinct as a result of being brought 

under common ownership or control suffice? Or will thresh-

olds based on, for example, the combined revenue of the 

merged entity be relevant? Merger regulations could conceiv-

ably apply to any kind of multiple transactions, be it an acqui-

sition of a majority or minority interest, a joint venture, a mer-

ger or any other transaction that involves an acquisition of 

assets or voting security, as in the case in the United States 

(US). Therefore triggering events or thresholds are necessary 

to avoid the regulators being overburdened with transactions 

which may not require their attention, especially in a small and 

developing economy such as exists in Jamaica. 

Notification System 

An objective determination on whether there will be a volun-

tary or mandatory notification system must be made. In the 

Importance of a Transparent and Comprehensive 

Merger Control System in Jamaica 

By Kerri-Anne Mayne, Associate at Myers, Fletcher & Gordon 
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United Kingdom (UK), there is no requirement to notify the 

competition authority of an intended merger. As is the case in 

Jamaica presently, the competition authority in that jurisdiction 

can open an investigation on its own initiative or on the basis 

of a complaint. This can be contrasted with the position in 

other jurisdictions where notice of the merger transaction is 

required. In the US, in particular, filing of notice of a transac-

tion is considered mandatory only where certain threshold 

requirements are met and no exemptions are available.  

   Of course, where requirements for notice exist, other con-

siderations arise including responsible party to give notice, 

point at which notice must be given and any filing fees (and 

how they will be calculated). Care has to be taken in institut-

ing a specific deadline for filing a notice. In the US and France, 

parties can submit filings at any time after the execution of a 

letter of intent (which can be non-binding) or a definitive 

agreement. 

Role of the Regulator 

Delineation of the parameters of the power of the regulator is 

of utmost importance in order to ensure that the regulator’s 

legal authority is clear. Stakeholders must be aware from the 

outset of whether the regulator is empowered to block a mer-

ger transaction of its own volition, as is the case in the UK; or 

whether the regulator will have to go to the court to get an 

injunction as exists in the US. 

Stakeholders’ responsibilities  

There must be clarity of stakeholder’s responsibility including 

obligations on any third party including those intimately in-

volved in the transaction (for example, attorneys), taking ac-

count of any pre-existing duties of confidentiality. Additionally, 

rights of third parties (for example, competitors) to participate 

in the process must be outlined if such exist. 

Confidentiality  

Mechanisms to ensure confidentiality in relation to the trans-

actions under review by the regulators are of utmost necessity. 

This requires a consideration of whether any aspect of the 

merger review in relation to particular entities will be publi-

cized. In some jurisdictions, all aspects of merger review re-

main confidential while in others, only the very fact of a review 

is publicized. 

Other Important Considerations 

Remedies (for example, commitments or undertakings) that 

can be imposed as conditions of clearance to address compe-

tition concerns of the regulators should also be considered. 

   Penalties for non-compliance with interim measures and/ or 

investigatory requirements of the regulators must be clear. 

   Rights of appeal on the part of merging entities are of ne-

cessity; however the procedure for appeal will be affected by 

the considerations above. 

   Creation of a formal merger review is no small task. It re-

quires consideration of many serious issues as the regulations 

created will significantly affect Jamaican businesses. Therefore, 

a determination of the above considerations must be made 

having regard to Jamaican commercial realities. It is important 

that the system which is created is comprehensive and the 

process employed, transparent in order to prevent the deteri-

oration of business confidence. For these reasons, as conver-

sation regarding the importance of the merger control system 

continues, stakeholders must keep at the forefront of their 

consideration, the importance of maintaining balance which 

will not stifle freedom of doing business while also protecting 

the consumer and promoting competition. 
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The statutory context 

E 
verything in competition law de-

pends on defining the market. As 

a practical matter the Commis-

sion's enforcement jurisdiction in any 

given case is more or less co-extensive 

with the relevant market or markets, 

how so ever defined. 

   Therefore the first port of call in any 

investigatory voyage under the Fair 

Competition Act must be section 2(3) 

which provides that: 

"Every reference in this Act to the 

term "market" is a reference to a mar-

ket in Jamaica for goods or services as 

well as other goods or services that, 

as a matter of fact and commercial 

common sense, are substitutable for 

them." 

   The language of this provision is not 

new or even unique to Jamaica. Its line-

age can be traced from statutory ances-

tors in Australia and New Zealand.  

   The first ancestor was Australia's 

Trade Practices Act 1974. As originally 

enacted that statute tersely defined 

"market" as meaning "a market in Aus-

tralia". However, in 1977 the statute was 

amended and that terse definition was 

expanded with the addition of the fol-

lowing words in section 4E: 

"For the purposes of this Act, "market" 

means a market in Australia and, 

when used in relation to any goods 

or services, includes a market for 

those goods or services and other 

goods or services that are substitut-

able for, or otherwise competitive 

with, the first-mentioned goods or 

services." (emphasis supplied)    

   Most of the Australian jurisprudence 

on market definition springs from this 

amended definition.  

   Across the Tasman Sea, New Zealand, 

in seeking harmonization of its commer-

cial laws with Australia under the 1983 

Australia/New Zealand Closer Economic 

Relations Trade Agreement (ANZCERTA), 

enacted and amended its Commerce 

Act 1986. The amended statute defines 

"market" in analogous terms to that of 

Australia: 

"Every reference in this Act, except the 

reference in section 36(a)(1)(b) and (c) 

of this Act [which deals with trans-

Tasman markets], to the term 'market' 

is a reference to a market in New 

Zealand for goods or services as well 

as other goods or services that, as a 

matter of fact and commercial com-

mon sense, are substitutable for 

them." (emphasis supplied)  

   While the New Zealand and Australian 

statutes share similarities in terms of 

syntax and substantive legal standards 

(i.e. "substitutability"), the Commerce 

Act introduced the phrase "as a matter 

of fact and commercial common sense". 

Jamaica's Fair Competition Act inherits 

this trait from its New Zealand ancestor.  

   Notwithstanding the statutory differ-

ence between Australia on the one hand 

and New Zealand and Jamaica on the 

other, the New Zealand courts have 

deliberately harmonized their jurispru-

dence on market definition with that of 

the Australian courts. Similarly, the Ja-

maican Court of Appeal has applied 

Australian jurisprudence in interpreting 

provisions of the Fair Competition Act.  

   Consequently, in light of the statutory 

antecedents of section 2(3) of the Fair 

Competition Act and the alignment of 

the Australian, New Zealand and Jamai-

can courts on matters of interpretation 

in the competition law field, this article 

will draw on the case law of the former 

two countries as guides to the meaning 

and application of the provision. 

The composition of a market 

Although the definition of "market" un-

der section 2(3) repeats the word 

"market", it is plain enough on the lan-

guage of the provision that the concept 

encompasses "goods" or "services". 

Those latter terms are in turn defined 

under section 2(1) of the Act. 

   Over the last 25 years, it was the pre-

vailing interpretation that the exclusion 

of "real property, money, securities or 

choses in action" found in the definition 

of "goods" under section 2(1) meant 

that such subject matter could not con-

stitute a market for the purposes of the 

statute. 

   However that view no longer prevails 

and the settled interpretation now is 

that the statute does not exclude any 

particular sectoral market. In light of 

this, and given the broad definition of 

"service", it has been argued that trade 

in real property, money, securities or 

choses in action could constitute mar-

kets for services under the statute. 

   It is also plain enough that the statu-

tory concept of a market encompasses 

not only one type of good or service. It 

is a flexible concept capable of expand-

ing to include "other goods or services" 

separate from the first mentioned good 

or service (or in appropriate cases con-

tracting to exclude those "other goods 

or services").  

   This flexibility in turn hinges upon the 

criterion of "substitutable" which goods 

or services must possess in relation to 

each other in order to comprise a mar-

ket.  

The scope of a market 

However this begs the question, what is 

contemplated by the statutory concept 

of "substitutable"? Australian case law 

suggests that, at a minimum, the con-

MARKET DEFINITION UNDER THE FAIR COMPETITION ACT  

Illuminating an Elusive Statutory Concept 

By Marc Jones, Legal Officer 
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cept of substitutability under the statute 

contemplates a functional analysis of 

goods or services that are said to com-

prise a market, together with their cross

-elasticities of demand.  

   Yet substitutability is not a one di-

mensional concept that is focused only 

on the demand side of the market. The 

High Court of Australia has stressed 

that: 

"...in delineating the scope of the 

product market demand substitutabil-

ity has often been emphasized at the 

expense of supply side substitutability. 

But this does not mean that supply 

substitutability is irrelevant to the task 

of market definition: see Europem-

ballage Corp. and Continental Can Co. 

Inc. v E.C. Commission. 

Rather, the definition of the relevant 

market requires a consideration of 

substitutability both on the demand 

and on the supply side." (emphasis 

supplied)  

   The High Court is correct in its insist-

ence on a consideration of both dimen-

sions of the product market. In this re-

gard, exclusive reliance on demand side 

substitutability, while affording the com-

petition authority the benefit in enforce-

ment proceedings of narrowing the rel-

evant market (which in turn provides 

support for a finding of market power 

against respondent firms), ignores the 

multi-dimensional nature of product 

markets.  

   Conceptually, this exclusive reliance 

could produce anomalous results in 

some cases. For example, two goods 

which share no overlap or similarity in 

their manufacturing processes could be 

held to be in the same market only on 

the ground that some consumers per-

ceive them to serve similar uses. 

   Conversely, two goods which do 

share an overlap or similarity in their 

manufacturing processes could, none-

theless, be held to be in separate mar-

kets only on the ground of consumer 

perception, which can be the subject of 

idiosyncrasies. Arguably, consideration 

of supply side substitutability could be 

useful in correcting for such anomalies, 

thereby affording the tribunal a more 

comprehensive definition of the relevant 

market in any given case. 

The threshold of substitutability 

The question remains, how strong must 

be the responses from (potential or ac-

tual) buyers and sellers? Can substituta-

bility be established on a showing that 

on some occasions, some people will 

interchange one product for another?  

   On the authority of Boral Besser Ma-

sonry Ltd v Australian Competition and 

Consumer Commission (2003) that does 

not appear to be the case. As Justice 

McHugh remarked in that case: "that 

some goods have some interchangeabil-

ity with other goods is insufficient to 

establish that they are in the same mar-

ket..."  

   His Honour observed further in Boral 

Besser that: 

Section 4E should be taken to require 

close substitutability because in one 

way most products are substitutes for 

one another, meaning that market 

power would always be understated. 

Professor Chamberlain stated that 'the 

only perfect monopoly conceivable 

would be one embracing the supply 

of everything, since all things are 

more or less imperfect substitutes for 

each other.' Close substitutability 

and competition are evident when 

more than a few consumers switch 

from one product to another on 

some occasions." (emphasis supplied) 

   Reminiscent of the "strong substitu-

tion" threshold referenced in earlier 

Australian case law, the foregoing pas-

sage emphasizes "close substitution" as 

the threshold to be met. But again this 

begs the question, what is the differ-

ence in degree between "some inter-

changeability" and "close substitution"? 

   Admittedly, the foregoing passage 

does not provide a definitive answer to 

that question. Yet a better understand-

ing may be distilled from Justice 

McHugh's resolution of the market defi-

nition issue on the facts of Boral Besser. 

   The case concerned allegations that 

the Appellant, Boral Besser Masonry Ltd 

(hereinafter "BBM"), had misused its 

market power in breach of section 46 of 

the Trade Practices Act.  

   BBM was a subsidiary of a corporate 

grouping which operated in the areas of 

building, construction materials and 

energy. More specifically, BBM were 

manufacturers of concrete masonry 

products such as blocks, bricks and pav-

ers.    

   On the question of market definition, 

the primary judge in the Federal Court 

(Heerey J) identified the relevant market 

as the general market for walling and 

paving products. He did so, on the basis 

that the uses to which concrete masonry 

products were put could also be 

achieved with other building materials 

such as asphalt, precast concrete, tilt-up 

panels and other walling systems. In the 

primary judge's view "a wall is a wall". 

There was also evidence of some degree 

of interchangeability, albeit temporarily 

in the 1980s, between concrete masonry 

products and some of the other build-

ing materials. 

   On the other hand, the Full Court of 

the Federal Court (Beaumont, Merkel 

and Finkelstein JJ) disagreed with the 

primary judge. Their Honours more nar-

rowly defined the market as one for 

concrete masonry products. The Full 

Court based its decision on findings that 

the characteristics of concrete masonry 

products were sufficiently different from 

other building materials, and that there 

was only a limited degree of switching 

by builders because of the specific 

needs of each construction project.  

   In the High Court, Justice McHugh 

preferred the views of the Full Court. In 

addition to the previously stated rea-

sons of the Full Court, his Honour found 

as persuasive internal documentary evi-

dence of BBM, which showed that its 

corporate strategy mainly focused on 

keeping in check its rivals in concrete 

masonry products. This evidence was 

accepted as an indication of how the 

respondent firm, as an industry partici-

pant, defined the market in which it 

competed; which Justice McHugh rea-

soned to be a relevant factor in market 

definition.   
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   Arguably, the sharp differences of 

opinion among Australia's federal judg-

es on the scope of the market in Boral 

Besser indicates that the difference in 

degree between "some interchangeabil-

ity" and "close substitution" may lie 

somewhere among the relative weight 

to be assigned to evidence in any given 

case on a range of factors including 

product functionalities, the views of in-

dustry participants (including the re-

spondent firm) and historical cross elas-

ticities of demand and supply. 

   In other words market definition be-

longs not in the realm of 'bright line 

rules' but rather in the elusive realm of 

value judgments. It is therefore little 

surprise that the New Zealand and Ja-

maican statutes speak to substitutability 

as "a matter of fact and commercial 

common sense".  

Conclusion: implications for  

competition law enforcement 

In conclusion, "market" under section 2

(3) of the Fair Competition Act is a con-

ceptual chameleon which is capable of 

shape shifting on the basis of both de-

mand and supply side substitutability 

while drawing its complexion from the 

factual matrix of a given case.  

   The threshold for establishing that 

goods and services are substitutable is 

the standard of "close substitutability", 

which requires more than a slight or 

temporary interchangeability between 

goods and services.  

   In that regard the difference in de-

gree between "some interchangeability" 

and "close substitution" may lie some-

where among the relative weight to be 

assigned to evidence in any given case 

on a range of factors including product 

functionalities, the views of industry 

participants (including the respondent 

firm) and historical cross elasticities of 

demand and supply. 

   Those considerations are implicit in 

the phrase "as a matter of fact and 

commercial common sense" found in 

section 2(3) of the Fair Competition Act.   

   Finally, the chameleon-like nature of 

the statutory concept of a market, and 

in particular the relative nature of the 

threshold for substitutability, has im-

portant practical implications for com-

petition law litigation. 

   Indeed, it may be posited with some 

confidence from the case law that the 

weaker the empirical basis for an opin-

ion on market definition the more likely 

it will be challenged by an opposing 

party or rejected by the tribunal.  

   Furthermore where there is an appel-

late process, it may be difficult to suc-

cessfully challenge on appeal a trial 

judge's conclusion on market definition. 

This is due to the aforementioned 

opened textured and value judgment 

laden nature of the analysis, which sig-

nals to an appellate court that it should 

be slow to interfere with a trial judge's 

conclusion unless a clear error in fact or 

law was committed. 
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