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Defendant’s parent company América Mévil would acquire the 1%
Defendant’s company in Honduras in exchange for which the 1%
Defendant would acquire the 2" Defendant, Oceanic Digital
Jamaica Limited, which trades as Claro.

Pursuant to section 5 of the Act, the Claimant’s staff commenced
investigations on its own initiative into the media reports regarding
the agreement and its likely effect on competition in the market in
Jamaica for voice and text messaging services. The non confidential
version of the Staff Report is attached hereto and marked exhibit ‘DM’

for identity.”

[129] It is abundantly ciear that the action was born out of the respondent’s act
of voluntarily embarking on an investigation by reason of it becoming aware of the
agreement between the appellants, through the media reports. Significantly,
nowhere in the pleading is there any averment to demonstrate that the institution
of the claim by the respondent arose out of a referral by LIME. The learned judge
clearly erred when she found that the action was initiated at the instance of LIME's

referral.

LIME’s‘ application to intervene

[130] In the court below, the appellants did not oppose LIME’s application to
intervene; however, at the hearing of the application for the trial of the separate issues,
Mr Hylton submitted that LIME's application was res judicata, it having applied
previously to the court for judicial review. Before this court, he submitted that, in its
judicial review proceedings, it was contended for by LIME that “a breach of sectibn 17
of the FCA is “a legal impediment” within the meaning of section 11 (1) (b) of the

TCA”, which was rejected by Sykes J, yet LIME has raised and relied on the same issue



Ainthiscase. ... -

[131] In claim no HVC 2011/05659 LIME sought an order to quash the approval
granted by the Minister in respect of the agreement between the appellants and also
to compel the respondent to carry out its investigation into the agreement between the
appellants. A declaration was also sought that the Minister’s approval of the transaction
was unlawful and that there had been an improper exercise of his power in granting the
approval. The respondent relied on an affidavit of Mr Miller advising LIME that the
respondent had commenced investigations into the “proposed acquisition agreement”.
Sykes ] found that the Minister had the authority to grant the licence and was not

precluded from doing so by reason of section 11 of the TCA.

[132] 1In this case, the learned judge, in dealing with this issue, said at paragraph [37]

of her judgment:

*[37] An application for leave to apply for judicial review concerns
the legality of the process and not the merit. In any event in the
instant case, LIME’s challenge is not to the Minister’s exercise of
power. The essence of this application is that the defendants
have contravened the FCA by having as the effect or likely effect
of their argument, the substantial lessening of competition in the
telecommunications market-place. Assuming it can be successfully
argued that the present application is tantamount to the
application that was rejected by Sykes J, his rejection of that
application was for insufficiency of evidence to ground LIME's
application for judicial review.”

[133] The doctrine of res judicata applies where a cause of action or an issue has
been finally decided on the merits and a question determined is raised in later litigation

between the same parties. An authoritative statement of the doctrine is to be found in



the speech of ‘Lord Bridge of Harwich in Thrasyvoulou v Secretary of State for the
Environment, Oliver v Secretary of State for the Environment [1990] 2 AC 273
when at page 289 he said:

"The doctrine of res judicata rests on the twin principles which

cannot be better expressed than in terms of the two Latin

maxims ‘interest reipublicae ut sit finis litium” and ‘nemo debet

bis vexari pro una et eadem causa’. These principles are of such

fundamental importance that they cannot be confined in their

application to litigation in the private law field. They certainly

have their place in criminal law. In principle they must apply
equally to adjudications in the field of public law.”

[134] The doctrine of res judicata embraces two elements: cause of action estoppel
and issue estoppel - see Arnold v National Westminister Bank Plc [1991] 2 AC
93. In the present case, issue estoppel would be a relevant consideration. Issue
estoppel may arise in a case in which a particular issue, forming a important
ingredient in a claim, has been raised and specifically determined in the earlier

proceedings and one of the parties seeks to re-litigate it.

[135] The main issue in LIME’s claim before Sykes J was whether the Minister was
endowed with the power to grant the licence. In the instant case, the fundamental
issue is whether the respondent is clothed with jurisdiction to embark on an
investigation into a matter in the absence of a specific referral from the OUR. The
question now arising is whether the issue in this case had already been determined by
the previous suit within the meaning of res judicata. Having regard to the subject
matter of the disputes in claim HCV 2011/05659 and the present matter, the

identification of the issues are separate and distinct and it could not be said that it



‘would .be just to hold that the decision in LIME's claim in HCV 2011/05659 is binding,

thus rendering LIME's present application res judicata.

[136] The appeal is allowed in part and the counter notice is allowed in part. There

shall be no order as to tosts.
MORRISON JA

[137] I have read, with pleasure and admiration, the judgment prepared by Harris JA

in this matter. I agree with it and there is nothing that I can usefully add.

DUKHARAN JA

[138] I have read in draft the judgment of Harris JA and agree. There is nothing that

I can usefully add.
HARRIS JA

ORDER

The appeal is allowed in part and the counter-notice is allowed in part. There

shall be no order as to costs.
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