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FOREWORD 

This issue of Competition Matters marks a significant 
milestone in the FTC’s quest to provide the public 
with relevant information on competition issues in 
Jamaica.  This is the tenth volume in the series; and to 
mark the occasion, the editorial team has added a new 
feature to the News section - Competition News from 
Around the World. The idea is to provide our local and 
regional readers with selected bits of information on 
some of the issues competition authorities in other 
jurisdictions encounter.   

In this issue, particular attention is paid to the 
developments of competition law in the Caribbean. 
As the Caribbean region becomes more integrated, 
the need for effective and relevant competition laws 
is likely to be of tremendous importance as country 
boundaries become less defined.   

It is imperative for the consuming public to be aware 
of the benefits of competition as well as their role in 
the competitive process.  Consumers should be 
cognizant of the fact that they must play an active 
role in order to secure the benefits of competition.  
Two articles in this issue will contribute to such 
awareness.  In one article, competition law is exposed 
for what it really is: a legislative blueprint for 
domestic trade practices founded on established 
economic principles.  The other article discusses the 
importance of consumer behavior and vigilance in 
generating the benefits of competition. 

In recognition of the role other agencies play in 
ensuring competitive markets, we continue to include 
articles from a number of those agencies.  In this 
issue we hear from the Anti-dumping and Subsidies 
Commission, the Consumer Affairs Commission and 
the Office of Utilities Regulation. 

Happy reading! 
 

Competition Matters is a publication of the Fair Trading Commission. For questions, comments or additional 
information please contact: 
 

 FAIR TRADING COMMISSION 
52 Grenada Crescent, 
Kingston 5, Jamaica 

Tel (876) 960-0120-4 Fax (876) 960-0763 
e-mail ftc@cwjamaica.com 

Website: www.jftc.com 

Editorial Committee:  Ann-Marie N. Grant (Chairperson), Evona Channer, Wendy M. Duncan, Melissa Johnson and Tameka Samuel 
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In 2005 the Fair Trading Commission (FTC) participated in its first 
voluntary peer review programme.  This review was undertaken by 
the United Nations Conference on Trade and Development 
(UNCTAD).  The purpose of the review was to gain an insight into 
the experience of the FTC in the enforcement of competition law; 
and to make recommendations which are deemed necessary to 
enhance the effectiveness of the agency. 

The peer review process entailed three main parts.  The first stage 
was the fact finding stage, which commenced in May 2005, when a 
consultant, Mr. Gilles Ménard, came to Jamaica and conducted 
interviews with FTC personnel, personnel from the Ministry of 
Commerce, Science & Technology, other Government agencies and 
members of the business community.  At the end of this stage a 
preliminary report was prepared for examination and comment by 
the FTC. 

In the next stage the consultant presented the final report and 
recommendations. 

In the third stage of the process,  Mrs. Barbara Lee, Executive 
Director of the FTC and Dr. Peter-John Gordon, Chairman attended 
the Fifth United Nations Conference to Review all aspects of the set 
of multilaterally agreed Equitable Principles and Rules for the 
Control of Retrictive Practices (Fifth United Nations Conference) in 
Turkey where they faced a panel, chaired by the president of the 
German Competition Authority, the Bundeskartellamt. They were 
required to field questions about competition enforcement in 
Jamaica.  UNCTAD’s recommendations were discussed and relevant 
commitments made - by the FTC to improve its enforcement 
capabilities; and by UNCTAD to provide necessary assistance, where 
possible. 
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RECOMMENDATIONS 

T h e  r e p o r t  c o n t a i n s  2 8 
recommendations, which fall into four 
categories:  These are legislative review; 
shift in priorities; communications 
strategy; and capacity building. 

Legislative review:- the legislation must 
be amended to address, inter alia, the 
issue of the dual role of the 
Commissioners as investigators and 
adjudicators. 

Shift in priorities:- more emphasis and 
resources must be placed on core 
competition enforcement as opposed to 
consumer protection.  

Communications strategy:- studies on 
the benefits of competition must be 
undertaken and the findings effectively 
communicated to the public.  

Capacity building:- serious effort is to 
be made to build capacity in the FTC, the 
judiciary, academia, the legal community 
and other sectors of the public in the area 
of competition law and economics. 

A full report on the review and recommendations is 
available at www.unctad.org. 

UNCTAD reviews the FTC 

In May 2005 the Minister of Commerce, Science and 
Technology, the Honorable Phillip Paulwell, directed 
the Fair Trading Competition (FTC) to take steps to 
divest itself of matters “in relation to Consumer issues 
and concentrate on Competition issues”.  The Minister 
indicated that the FTC should consult with the 
Consumer Affairs Commission (CAC), Jamaica’s 
consumer protection agency, on how best to deal with 
the shift in focus of the FTC and possible increased 
number of complaints which the CAC will face. 

The Minister’s directive was given against the 
background that the Consumer Protection Act (CPA) 

was brought into effect on June 1, 2005.  Like the Fair 
Competition Act (FCA), the CPA contains relevant 
provisions to deal with practices in the market place 
which affect the consumer directly.   

In a number of areas the CPA has a much broader 
remit than the FCA does.  Currently the two agencies 
are holding discussions aimed at establishing how they 
will work together to monitor the market place.  

The FTC has now reorganized its internal procedures 
so that more resources can be dedicated to core 
competition issues.  
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FTC shifts focus 



In September 2005, 
the Minister of 
Science, Commerce 
and Technology, the 
Honorable Phillip 
Paulwell issued a 
directive to the Fair 
Trading Commission 
(FTC) to carry out a 
s t u d y  o f  t h e 
telecommunications 
industry with a view 

to determining the level of competition in that sector.  
This study is slated to be completed by March 31, 
2006; and will be a joint effort between the FTC and 
the Office of Utilities Regulation (OUR).    

The telecommunications industry has undergone 
tremendous changes since the start of the liberalization 

process in March 2001.  Prior to the liberalization  
Cable and Wireless Jamaica Limited was the only 
supplier of telecommunications service in Jamaica.  
Today, there is a significant number of firms providing 
various types of services.  For instance there are three  
mobile providers. Digicel Jamaica Limited and Oceanic 
Digital Jamaica entered the mobile market in 2001.  At 
that time the number of subscribers was 0.9 million.    
Currently there are over 2.2 million subscribers.    

The importance of the telecommunications sector to 
the economy is steadily increasing; and its share of 
Gross Domestic Product has increased by 0.8 
percentage point in the last four years.  In real terms 
the sector has grown by 20% between 2000 and 2004.   

The industry has also created a number of jobs 
especially in the retailing of telecommunications 
services and gadgets.   

4        News                      

FTC to analyze the Telecoms sector 

 In August 2005 the International Development 
Research Centre (IDRC) invited competition 
authorities in developing countries to compete for 
research grants to study competition issues in the 
distribution sector in their countries. Approximately 
ten grants of up to CAD$50,000 each were available to 
competition authorities and/or partner organizations.  

When the awards were announced 
at the Fifth United Nations 
Conference in November the 
Jamaican FTC was one of the four 
competition enforcement agencies 
named as being successful.  The 
other agencies are those of 
Argentina, Uzbekistan and 
Zambia. Argentina proposes to 
examine the remittance sector, 

Uzbekistan, the Media and Zambia will study the 
supermarket sector. 

FTC will examine competition-related issues in the 
pharmaceutical industry in Jamaica; and will collaborate 
with two research partners in this venture: the School 
of Pharmacy and Health Science at the University of 
Technology (UTech) and Consumer Affairs 
Commission (CAC). The study is scheduled to be 
completed by the end of summer 2006.   

The specific objective of the project is to uncover and 
document factors in the pharmaceutical industry that 
might be impeding greater access of Jamaicans to more 

affordable pharmaceutica l 
products.  The general objective 
of this project is to publicize the 
findings of the project and 
propose measures to relevant 
p o l i c y - m a k e r s  a im e d  a t 
generating a more efficient 
d i s t r i b u t i o n  s y s t e m  o f 
pharmaceutical products in the 
Jamaican economy. 

The FTC awarded grant to 
study the pharmaceutical 
industry 
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MEXICO 

The Federal Competition Commission (CFC) in Mexico 
imposed its largest fine ever on a Coca Cola subsidiary 
and its distributors following a complaint by a 
shopkeeper. The shopkeeper alleged that the distributors 
forbade her selling brands which rival Coca Cola 
(particularly a brand named Big Cola). When she did not 
comply, the distributors ceased to deliver Coca Cola to 
her. The CFC fined Coca Cola Export Corporation (Coca 
Cola’s Mexican Subsidiary) and fifteen local distributors a 
total ofUSD68m. Following the shopkeeper’s complaint, 
Pepsi also complained. USD13m of the fine was a result 
of the shopkeeper’s complaint and USD53m was as a 
result of Pepsi’s complaint. 

In June 2005,  the Coca-Cola in Europe formally agreed 
to end deals with shops and bars to stock its drinks 
exclusively after a European Union investigation found 
that the company’s business methods stifled competition. 
Source:: BBC News Online, 17/11/05 

FRANCE 

In France, Lyonnaise des Eaux and Syndicat des d’ile de 
France, the two (2) major water companies responsible 
for the provision of water to communities, were fined 

EUR 200,000 and EUR100,000 respectively for engaging 
in anti competitive practices. It was alleged that the two 
companies were trying to prevent customers from 
switching to alternate suppliers.  
Source: News Press, 15/11/05 

CANADA 

The Court of Quebec has fined Labatt Brewing Company 
CAD250,000 following an investigation carried out by the 
Competition Bureau.  Having reached an agreement with 
the Attorney General of Canada, Labatt pleaded guilty to 
a charge of price maintenance on discount beer sold by 
nine independent convenience/grocery retailers in 
Sherbrooke and elsewhere in Québec. Such behavior is 
prohibited under the Competition Act.  

Between March 2004 and April 2005, Labatt, through 
some of its sales representatives, attempted either by 
agreement, threat, promise or similar means, to influence 
upward, or discourage the reduction of the price at which 
nine independent convenience/grocery retailers supplied 
or offered to supply their discount beer from other 
breweries and Labatt. Labatt’s attempts, when successful, 
affected the price of discount beer sold by these nine 
retailers, including brands from its competitors. 
Source: Competition Bureau Press Release, 23/11/05 
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Competition News From  
Around the World 

BARBADOS 

The Fair Trading Commission in Barbados has 
commenced an enquiry into the proposed merger 
between Digicel Barbados Limited and Cingular Wireless. 

Under Section 20 (6) of the Fair Competition Act, the 
Commission is required to conduct an investigation into 
the proposed merger in order to satisfy itself that the 
merger will not adversely affect competition or be 
detrimental to consumers or the economy. 
Source:: Fair Trading Commission Press Release, 24/10/05 

ITALY 

The Italian Competition Authority has decided to 
investigate possible anti-competitive conduct by three 
transport companies.  The decision was encouraged by 
the joint offer made by the companies, acting as a 
temporary joint-venture, to take over the running of a 

section of Rome's public transport network, which 
represents about 20% of the Municipality of Rome's 
public transport. 

In the Authority's view, the agreement to form this 
temporary joint-venture to make a bid during 2005 may 
constitute an "anti-competitive arrangement". The aim of 
the three companies seems to have been to maintain the 
market positions achieved by winning the previous tender 
in 2001.  

It is reported further that, the Authority thinks the 
presumed coordination amongst the three companies 
may also indicate the existence of a network of parallel 
agreements of a similar nature in other areas of the 
country. In those cases, too, the objective would be to 
maintain existing business setups and market positions by 
preventing the entry of new operators.  
Source: AGCM Press Release,12/11/05 



T he Sixth Lecture in the Shirley Playfair Lecture 
Series was held on Thursday, September 8, 
2005, at the Jamaica Conference Centre.   

This year it took the form of an interactive panel 
discussion in which two topical issues were discussed.  
The discussion explored the relationship between 
Competition and Development, while the second 
examined Water and Energy Policies and the relevant 
implications for development.  A total of nine (9) 
experts, i.e. six (6) international and three (3) local, 
shared their views on both issues, and fielded questions 
from the audience. 

The international experts shared their experiences, 
utilizing practical examples to describe the benefits of 
Competition Law and Policy; while the local experts 
addressed specific policy issues which affect 
competition in Jamaica. 

Dr. Lucy Eugene, Lecturer in the Department of 
Government of the University of the West Indies 
moderated the first session.  The presenters were Mr. 
Gilles Ménard, International Consultant on 
Competition Matters; Mr. Shan Ramburuth, Acting 
Commissioner of the Competition Commission of 

South Africa; Dr. Taimoon Stewart, Senior Research 
Fellow of the Sir Arthur Lewis Institute of Social & 
Economic Studies in Trinidad & Tobago; Mr. Aubyn 
Hill, Managing Partner of Corporate Strategies 
Limited, a local consultancy firm; and Mrs. Nezida 
Davis, Chief of the Atlanta Field Office, Antitrust 
Division of the United States Department of Justice. 

Mr. Ménard, who conducted the fact finding phase of a 
Peer Review of Jamaica’s Competition Law and Policy, 
presented a paper entitled “The FCA Under 
UNCTAD Review”. In his presentation, Mr. Menard 
briefly discussed the objectives of competition 
legislation and the benefits of competitive markets, as 
well as the three core sets of provisions of competition 
legislation – provisions dealing with conspiracies or 
horizontal agreements; abuse of dominance; and 
provisions to monitor/control mergers & acquisitions.  

The second presentation was that of Mr. Shan 
Ramburuth; and was entitled “Development 
Challenges of a Competition Policy: The Case of South 
Africa”. Mr. Ramburuth looked at some of the 
challenges of the ‘new’ South Africa within the 
competitive environment given the move away from 
apartheid and the political and economic sanctions 

which were imposed on the country 
during that era.  The challenges of which 
he spoke include access to the economy, 
globalization, institution building and 
corporate restructuring.   He highlighted 
the fact that one of the main objectives in 
developing the country’s competition law 
and policy, was that of balancing the 
economic scales to allow the dispossessed 
non-white members of population to have 
access to the surplus generated by the 
economy. 

Dr. Stewart’s presentation on “Enhancing 
Development Through Protection of 
Competition”, was supported by the 
findings of her research on various sectors 
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Sixth Annual  
SHIRLEY PLAYFAIR LECTURE 

Mr. Ménard 



within a number of CARICOM markets.  The 
industries/sectors discussed were, the baking and 
poultry sectors of Trinidad & Tobago; the bus 
transportation sector of Belize; the supermarket retail 
and tourism sectors of St. Lucia; the cement monopoly 
which exists within the wider CARICOM region; and 
the interest rate regimes in the banking sector in some 
CARICOM countries. 

Mr. Aubyn Hill’s presentation “The Relationship 
Between Competition and Development”, focused on 
issues of national development and productivity as they 
relate to competition as the driver of economic 
development.. He expressed the view that 
“Governments are not good at picking economic 
winners and should resist the temptation” to operate 
businesses”. 

Mrs. Davis closed the first session by speaking on the 
effects of cartels.  Her presentation entitled “Cartels, 
Their Harmful Effects, and Successful Anti-Cartel 
Enforcement” briefly described the common 
characteristics of international cartels, their harmful 
effects, the cornerstones of an effective anti-cartel 
enforcement program, and leniency programmes as an 
effective tool for cartel investigation. 

In the second session the following speakers took the 
podium: Professor David Parker, Professor, Business, 
Economics & Strategy, Aston Business School, Aston 
University Birmingham; Mr. Hassan Qaqaya, Chief, 
Advisory Services & Capacity Building Section of the 
United Nations Conference on Trade & Development, 
Dr. Raymond Wright, Group Managing Director of 
the Petroleum Corporation of Jamaica; and Mrs. 
Linnette Vassell, Community Development & Gender 
Specialist in the Rural Water Programme, Ministry of 
Water & Housing.  Mr. Ansord Hewitt,  Manager 
Regulatory Affairs of the Office of Utilities Regulation, 
moderated.   

Professor Parker’s presentation was entitled 
“Restructuring Electricity & Water Supply Provision in 
Developing Countries: What can we Learn from the 
International Experience?”.  He reviewed the 
experience of privatization in low and middle income 
countries in the water and electricity sectors as well as 
private participation in infrastructure in developing 
countries, concluding that “privatization and 
subsequent operation of the electricity and water 
industries raises many complex issues and this means 

that there can be no simple answer to the question – is 
privatization desirable?”. 

Mr. Qaqaya briefly explored the interface between 
Competition Policy and Sector Regulation; setting out 
some of the reasons why it is necessary to regulate 
water companies.  He examined in that context, market 
structure and price setting mechanisms. 

Dr. Wright’s presentation, entitled “Coping with 
Surging Demand for Energy Resources” focused on 
Jamaica’s energy consumption pattern, its options for 
sources of energy, and the implications for 
competition.  He noted that in contrast to Japan whose 

energy consumption peaks during the hours of highest 
production levels, Jamaica’s consumption peaks in the 
after work period of the day. 

Mrs. Linnette Vassell wound up the day’s event with an 
exploration of “Jamaica’s Water Policy: Implications 
for Rural Community Development”.  She described 
the goals, targets and objectives of the Water Policy as 
they relate to rural development and consumer welfare.  
The exposé was replete with graphic slides depicting 
the plight of rural persons for whom a modern and 
reliable water source is as yet an unrealized luxury.   

The audience comprised representatives of various 
interest groups and stakeholders such as the business 
community, the Jamaican Bar, the Judiciary, 
Government Ministries and Agencies, and academia. 

As a means of ensuring that the information shared in 
this conference reach the widest possible audience, the 
event was filmed and highlights were televised on 
national television in two parts, each being one hour in 
duration. 
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Mrs. Vassell, Mr. Qaqaya, Professor Parker and Dr. Wright 



 

 

C hapter 8 of the Revised Treaty of Chaguaramas 
establishing the Caribbean Community, 
Chaguaramas, 4th July 1973 (the “Treaty”) 

provides for “Rules of Competition” and by Article 
171, establishes the “Community Competition 
Commission. 

Competition in the Caricom Single Market and 
Economy (CSME) will be encouraged by two 
categories of policies. One category is borrowed from 
western market economies. These policies were 
traditionally designed to enforce law against restrictive 
business practices and alterations of the structure of 
markets which, from the point of view of competition 
authorities are detrimental to competition. Market 
structure, conduct and performance are the key areas 
covered. The second category comprises trade 
liberalizing policies. The objectives of trade liberalizing 
policies are many but one is to increase exposure of 
domestic enterprises to international competitors. Both 
categories of policies are part of the process of 
developing a market economy within CARICOM in 
which open and fair competition is a central tenet. 

With respect to business practices (conduct) and 
market structure, the official CARICOM policy as 
reflected in the Treaty is that the focus of regulation is 
on behaviour (conduct) not on market structure and it 
is apparent that this policy holds even where the 
outcome of alteration of the structure of a market is 
monopolization.  

The Treaty requires that Member states prohibit anti-
competitive business conduct which is occasioned by 
agreements between enterprises, decisions by 
associations of enterprises, practices by enterprises 
which have as their object or effect the prevention, 
restriction or distortion of competition within the 
Community; and actions by which an enterprise abuses 
its dominant position within the Community.  

Consequently, Member states have embarked on the 
process of implementing the relevant legislation and 
infrastructure to ensure their compliance with the 
Treaty provisions. A draft model law has been 

prepared by the CARICOM Secretariat (the “Draft 
Model Law”), and some countries are proposing to 
utilize it as their national law. The Member States’ 
progress in complying with the Treaty obligations is 
outlined below: 

Trinidad & Tobago – A draft Bill was read in the 
Senate; numerous errors were discovered; 
consequently, it was withdrawn and will be re-drafted. 

Antigua & Barbuda – The Ministry of Legal Affairs 
has begun some discussion on the issue with other 
relevant authorities. 

Dominica – A draft Bill has been prepared. 

Grenada – No steps have been taken as there are no 
draughts persons in the Ministry of Legal Affairs. The 
country is requesting assistance from other Member 
States. 

Montserrat – No actions taken due to limited 
resources. 

St. Lucia – Intends to use the Draft Model Law; but 
has requested assistance from UNCTAD to retain a 
Consultant in order to formulate its competition 
policy. 

Guyana – Has a bill titled the “Competition and Fair 
Trading Bill”, which is based on the Draft Model Law. 

Suriname – The country is using the draft Model law, 
which is currently being translated into Dutch. 

Barbados – Has fully complied with its Treaty 
obligations. 

Jamaica – Has fully complied with its Treaty 
obligations. 

Some issues have been raised by Member States 
regarding the implementation of Competition Law in 
the CSME. They are as follows: 

(i) the capacity of Individual Member States to 
respond to conduct which is inconsistent with 
the rules of competition;  

In this regard, CARICOM States recognize the 
importance of the enactment of the Model law 
in all Member States; as well as the importance 
of short and medium term training and the 
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Competition Law in CSME - Overvie
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By Sasha Shillingford 



development of tertiary level training in the area of 
competition law and enforcement. 

(ii) Supply of information; 

A new culture relating to macro-economics and micro-
economic data has to be developed. An examination of 
the strengthening of laws relating to statistical data and 
accessibility of such data is necessary. An extensive 
public education and promotional campaign is required 
to increase general awareness and acceptance of the 
important role of competition in a market economy.  

(iii) the reliance by small States on the Community 
Commission for enforcement of competition law in 
the inception stages of implementing the rules of 
competition in their respective national jurisdictions, 
until they individually build up their domestic 
infrastructure and investigation and prosecution 
capabilities. 

It has been recommended that Small states seriously 
consider utilizing the Community Commission as their 
national enforcement agency. Although most Members 
of the Organization of Eastern Caribbean States 
(OECS)  have agreed to use the Community 
Commission as their national Commission, some of 
them are concerned that cross-border matters may be 
given priority over national matters. 

(iv) Enforcement of the Community Competition Rules 
will require the Community Commission to conduct 
investigations in Member States. This is provided for 
in the Proprio Motu provisions of Article 176, i.e. 
Commission’s power to initiate investigations where it 
has reason to believe that anti-competitive conduct or 
abuse is taking place in any market. The Community 
Commission’s authority to do so must however be 
derived from domestic competition law. 

 As such, the CARICOM Secretariat has emphasized 
the importance of implementation of national 
competition legislation which provides the relevant 
authority for the Community Commission to carry out 
its functions. 

The Member States have designated Suriname as the 
Headquarters of the Caribbean Community Commission; and 
a timetable has been set for the tasks required to put the 
necessary infrastructure in place by February, 2006. 
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Sasha Shillingford was appointed to the 
post of Senior Legal Counsel of the FTC in 
August 2003.  As head of the Legal 
Department, Sasha provides general legal 
advice to the Commission; contributes to 
the development of the Commission’s 
corporate strategy and fulfillment of its 
mandate; supervises 3 Complaints Officers 
and 2 Legal Officers in their handling of 
complaints involving consumer protection 
matters and offences against competition; 
and provides legal support to the FTCs 
Competition Bureau.  Sasha obtained her 
Bachelor of Laws Degree (LLB) from the 
University of the West Indies (UWI) in 
1996; and completed the Certificate in 
Legal Education programme at the 
Norman Manley Law School in 1998. She 
pursued further studies in the United 
Kingdom where she graduated from 
Webster University School of Business and 
Technology in December 2005 with a 
Masters Degree in Business Administration 
(MBA).  In her seven years of practice, she 
has acquired a wealth of legal experience in 
many areas of the law including civil, 
commercial and intellectual property; and 
has been focusing on competition law over 
the past two years. 

Miss Shillingford represents the FTC 
regarding Competition Policy in the 
CSME; and she is a member of the Task 
Force for implementation of the policy. 

 

PROFILE 
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 COMPETITION POLICY IN THE CARIBBEAN: SOME EMER

SPECIAL FOCUS ON JAMAICA  
 

 

INTRODUCTION 

A S the 1980s drew to a close the economies 
of the Caribbean began trending toward 
liberalization and away from state-directed 

determination of the production of goods and services. 
Respective Governments, each at its respective pace, 
began to introduce a number of measures which were 
consistent with the requirements of a market-oriented 
economic structure. We are all familiar with terms like 
deregulation, divestment and structural adjustment. In 
Jamaica the policy measures adopted to address the 
emerging structure included tariff reform, removal of 
price controls and privatization. 

In order to ensure that on the introduction of these 
new policy measures the private sector did not 
undermine the aims of the new policies; and the 
benefits of deregulation would be shared throughout 
the society competition law was introduced in Jamaica 
in 1993 and in Barbados in 2002. Trinidad & Tobago’s 
law has been enjoying a long gestation period, during 
which we can be sure that every precaution is being 
taken to avoid some of the pitfalls with which some of 
us who might have “jumped in head-first” have had to 
grapple. 

OBJECTIVES OF THE LAW (LONG TITLE) 
Mr Gilles Ménard is a Canadian Competition Specialist 
and Consultant who was recently employed by the 
United Nations Conference on Trade and 
Development (UNCTAD) to conduct a peer review of 
Jamaica’s competition policy and law as also the 
Jamaican Fair Trading Commission (JFTC) and its 
enforcement history. In his report, he makes the 
observation that the Jamaican competition law, the Fair 
Competition Act (JFCA) does not set out in clear 
terms, the goals of the legislation; and goes on to state: 
“…It is important that the law itself clearly states its 
purposes…” These, we know, are usually set out at the 
beginning of a piece of legislation and are contained in 
what is referred to as the Long Title. In the absence of 
a Long Title in the JFCA, one has to look to the 

Mission Statement of the JFTC and several other bits 
of “explanatory material” produced by the JFTC to 
identify the goals of competition law in Jamaica, he 
notes. 

 Indeed the aforesaid Mission Statement mandates the 
JFTC to “… provide for the maintenance and encouragement of 
competition in the conduct of trade, business and in the supply of 
services in Jamaica with a view to providing consumers with 
competitive prices and product choices”.  The relevant 
explanatory material speaks, inter alia, of ensuring that 
“… all legitimate enterprises have an equal opportunity 
to participate in the Jamaican economy; and providing 
consumers with better products and services, a wide 
range of choices at the best possible prices.” 

Consonant with the view that the law should state its 
objectives, the Barbadian Fair Competition Act 
(BFCA) contains a Long Title which sets out as the 
purposes of the Act: “to  
a. promote and maintain and encourage competition; 
b. prohibit the prevention, restriction or distortion of 

competition and the abuse of dominant positions in trade in 
Barbados and within the Caricom Single Market and 
Economy; 

c. ensure that all enterprises, irrespective of size, have the 
opportunity to participate equitably in the market place; and 

d. for connected matters.”  
The aim of competition law as set out in The Green 
Paper issued by the Government of Trinidad & 
Tobago (T&TGP) is: 

“To promote and maintain effective competition throughout 
the economy, and to ensure that competition is not distorted, 
restricted, either by private business conduct or by public 
policy. ” 

A quick look at the wording of these three (3) sets of 
documents will reveal that:  

i. the JFCA does not mandate the promotion of 

Mrs. Barbara Lee is the Executive Director of the Jamaican Fair Trading 
Commission.  This paper is adapted from one which she presented at a 
seminar entitled “WTO National Workshop on Competition Policy in Small 
Island Economies” , held in Trinidad & Tobago, September 14-15, 2005. 

By Barbara Lee 
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RGING TRENDS AND DEVELOPMENTS -  

competition. In other words, there is no clear 
statutory support for competition advocacy. 
Arguably, however, a mandate to encourage 
competition could be interpreted to mean promote 
competition; 

ii. only the T&TGP speaks of effective competition 

iii. both the BFCA and the T&TGP address the 
specific goal of ensuring that competition is not 
“distorted”, “restricted”, or “prevented”;  

iv. only the BFCA singles out prevention of the abuse 
of dominant positions; 

v. only the BFCA refers to trade within the Caricom 
Single Market and Economy (CSME) but of 
course, the CSME was less of a reality in 1993 than 
it was in 2002 when the BFCA came into being. 
Indeed, by all accounts, it is now an imminent 
development in Caribbean Trade relations; and the 
questions which must come to mind at this time 
are: 

Will the JFCA be amended to take cognizance of this 
development?; and 

will legislators in Trinidad & Tobago find it necessary 
and/or prudent to treat with it in setting out the aims 
of its competition law? 

vi. whereas it is universally accepted that competition 
law is designed to keep private enterprises in check, 
not many competition statues around the world 
apply to governments. In this context it is 
important to note that only T&TGP stipulates that 
competition is not to be distorted “… by public 
policy.” 

It is worthy of mention however, that Section 54 of the 
JFCA does make some concession to this principle that 
governments ought not to be allowed to undermine 
effective competition. The section states: “Subject to any 
provision to the contrary in or under this or any other Act, this 
Act binds the Crown”; 
vii. the BFCA contains the suitably vague and all-

embracing expression “for connected matters”; 

It is not difficult to see the value of this last mentioned 

provision. If nothing else, Barbadian jurisprudence 
could in time benefit from judicial interpretation of the 
substantive provisions of the BFCA against this 
background; and this could make for a rich 
contribution to the law of statutory interpretation in 
the region. 

viii. the Mission Statement of the JFTC refers 
specifically to consumer benefits as an objective of 
competition policy and law. 

In support of this feature, the JFCA contains extensive 
consumer protection provisions. 

For most countries, the two broad objectives of 
competition law are to increase economic efficiency 
and to enhance consumer welfare; and the design of 
the law will no doubt reflect a country’s particular 
focus, be it productive, allocative or dynamic 
efficiency. In the final analysis, competition law must 
benefit the consumer; but this concept of consumer 
benefit will be subject to different meanings across 
jurisdictions. The T&TGP makes the very important 
point that “… a small island economy has distinctive needs of 
its own … [and] Competition Law in Trinidad & Tobago will 
be shaped by the distinctive features of our own economy.” 

The Paper states too, that the country’s competition 
policy must be outward-looking and geared to 
international co-operation; and must recognize that the 
market will increasingly be shaped by issues related to 
foreign trade and inward foreign investment. There is 
no question about the fact that economic growth is the 
centre piece of the competition policy being developed. 
Note however, that the Green Paper states on page 31 
that the benefits of competition “… will accrue mainly 
(my emphasis) to the consumer …” 
This seems to be in contrast to the position adopted in 
Jamaica, where the relevant Green Paper had set out as 
a specific objective “… to promote consumer welfare and to 
protect consumer interest”; and the Mission Statement 
mandates the JFTC to enforce competition “… with a 
view to providing consumers with competitive prices and product 
choices”, suggesting almost that consumers are to be the 
sole beneficiaries of competition. It is probably not 
surprising that the JFCA is replete with so-called 
consumer protection provisions, while Trinidad & 
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Tobago seems to be taking the route of fixing its 
Ministry of Consumer Affairs and not the competition 
authority with the responsibility of representing the 
interests of consumers. It is anticipated then that like 
the BFCA, the T&T Fair Trading Act will not contain 
these consumer protection provisions. Note that the 
Ministry of Consumer Affairs is to maintain a close 
working relationship with the T&TFTC. 

Statistics coming out from the JFTC show that for the 
first ten (10) years of its existence it has focused 
disproportionately on consumer protection - not 
because it misunderstood its mandate but because of 
the limitations in its technical capacity.  Whatever the 
reasons might be this questionable focus on consumer 
protection seems to have undermined the JFTC’s 
stature as a competition agency; and great effort now 
has to be made to build a sound profile in respect of 
competition enforcement. This should be facilitated by 
the fact that a Consumer Protection Act was recently 
promulgated; and actions taken by the Consumer 
Affairs Commission (CAC) now have the weight of 
statutory authority.  

A clear approach is emerging in the region: 
competition agencies should enforce competition. It is 
a little curious therefore that the CARICOM Draft 
Model Law on Competition contains provisions which 
speak to offences such as Misleading Advertising; 
Double Ticketing; Sale at a Bargain Price and Sale 
Above Advertised Price. 

Indeed, the aforesaid provisions are congruent with the 
specific objective contained in the object clause of said 
draft law, to wit: “to promote the welfare and interests of 
consumers”. 

SCOPE OF THE LAW: SUBSTANTIVE PROVISIONS 
Like the JFCA, the BFCA is a law of general 
application but in both statutes there are specific 
exemptions relating to specific activities. Further, there 
are definitions which can admit of interpretations, the 
net effect of which will be to create further 
exemptions. 

For the purposes of this paper, I will focus on but a 
few of the exempt activities under the two pieces of 
legislation. 

1. Section 3(c) of the JFCA exempts from the reach 
of the Act: 

“the entering into of an agreement in so far as it contains a 
provision relating to the use, Licence or assignment of rights 

under or existing by virtue of any copyright, patent or trade 
mark.” 

As observed by Mr Ménard in the before mentioned 
Peer Review Report, “A literal reading of this provision 
could mean that any agreement, price fixing or otherwise, as long 
as it contains a provision relating to the use of intellectual 
property rights, would be excluded” .  Needless to say, the 
provision leaves a huge gaping hole in the law; and one 
is inclined to believe that the legislature could not have 
intended such an effect. Luckily, the Courts have not 
yet had reason to interpret the section; and proposals 
are in place for it to be appropriately amended. Said 
amendment will bring the provision in line with 
Section 3(c) of the BFCA, which makes the exemption 
subject to the considerations which are to be applied to 
the assessment of dominance. Accordingly, the 
entering into of an arrangement relating to intellectual 
property rights will not be exempt where “… the 
Commission is satisfied that the exercise of those rights 
i. has the effect of lessening competition substantially  in a 

market; and  
ii. impedes the transfer and dissemination of technology”. 
Significantly, this approach is echoed in the draft 
CARICOM Model Law. The JFCA provision seems to 
be a clear aberration, which must be addressed as a 
matter of urgency. 

2. Section 3(g) of both the JFCA and the BFCA as 
well as Section 4(g) of the CARICOM Draft Law 
exempt 

“activities of professional associations designed to develop or 
enforce professional standards of competence reasonably 
necessary for the protection of the public.” 

In 1995 the Jamaican Supreme Court was called upon 
to interpret this section in the case of The General Legal 
Council v The Fair Trading Commission. The FTC had 
written to the Jamaican Bar Association, to express its 
view that some of the Canons of Professional ethics 
which govern the legal profession are inconsistent with 
the FCA, charging that said Canons had the effect of 
restraining or injuring competition unduly. The specific 
section of the JFCA cited was Section 35, which deals 
with conspiracy, combination, agreement or 
arrangement to, inter alia, restrain or injure competition 
unduly.  

In response, the General Legal Council (GLC) filed an 
Originating Summons, seeking, inter alia, declarations 
that: 
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- in performing its statutory functions and duties 
under the Legal Profession Act the GLC, 
established under that Act, is not amenable or 
subject to the jurisdiction of the FTC 

- the Legal Profession (Canons of Professional 
Ethics) Rules, being subsidiary legislation and/or 
statutory rules made under the Legal Profession 
Act are not governed by the FCA 

- said rules do not constitute an agreement within 
the meaning of the word as used in the FCA 

- the FCA does not apply to the Legal Profession 
and the Canons of Professional Ethics, by reason 
of the fact that said rules are made in the public 
interest to protect the public 
a. by upholding standards of the legal profession 

and promoting proper professional conduct by 
attorneys who are officers of the Supreme 
Court; and  

b. by preventing the system for the administration 
of justice from being brought into disrepute by 
its officers 

The Court rejected the arguments advanced on behalf 
of the FTC, holding inter alia, that the FCA has not 
repealed, amended or modified the provisions of the 
Legal Profession Act. His Lordship Mr. Chester Orr, J., 
as he then was, said “… it follows therefore that the General  
Legal Council in performing its statutory duties is not subject to 
the Fair Trading Commission.” 

It was held further, that the GLC is not an association, 
nor can the Canons be described as “activities” of the 
Council; the GLC is not amenable or subject to the 
jurisdiction of the FTC or the FCA; and that the 
Canons are not governed by the FCA. 

The ruling in this case, effectively removed a very 
important area of professional services from the FTC’s 
jurisdiction. Unfortunately, the case failed to interpret 
Section 3(g) of the FCA in all its aspects. No attention 
was paid to the expression “reasonably necessary”.  
Counsel for the FTC might have got off to a very 
rocky start when they brought the case under Section 
35, of the JFCA which forced them to try to establish 
the relevant piece of legislation as evidence of a 
conspiracy/combination/agreement/arrangement. It 
might have been more productive, to focus on whether 
the relevant activities were “reasonably necessary” for 
the protection of the public, which is the criterion that 
needs to be satisfied to bring the activities of 

professional associations within the exemption. 

The relevant activities authorized by the Canons and 
enforced by the GLC, which gave rise to the suit relate 
to: 

i. restraining the freedom of attorneys-at-law to 
advertise, to promote the supply of legal services or 
to disseminate information about their 
qualifications; 

ii. restraining the freedom of attorneys to include 
non-lawyers in partnerships; 

iii. restraining the freedom of attorneys to determine 
the appropriate fee for their services; 

iv. restraining attorneys who have served as Supreme 
Court Judges or as Judges in the Court of Appeal 
from practising thereafter. 

In addition to the specific activities addressed under 
Section 3 of the JFCA and the BFCA as also Section 4 
of the CARICOM Model Law, the relevant Ministers 
in Jamaica and Barbados have the power to declare a 
business or activity exempt. In each case the Minister’s 
declaration is subject to affirmative resolution. The 
Minister of Commerce, Science & Technology in 
Jamaica, has used said power twice, first in 2001 to 
exempt the Jamaica Public Service Company Ltd 
(JPSCo), the light and power company from the 
jurisdiction of the FCA; and subsequently, to exempt 
the activities of the Coffee Industry Board.  

Speaking of the relevant provision of the JFCA, i.e. 
paragraph 3(h) Mr Ménard notes in his report: “The 
section does not provide any guidance as to what factors the 
Minister should consider in granting this exemption nor the 
process that he should follow to arrive at his decision.”  It is left 
to be seen whether in time this provision will be  
amended in any way.  

As mentioned earlier, definitions can also serve to 
determine the scope of the Act, as is the case with the 
definition of “goods” under the pieces of legislation 
being considered in this paper. In addition to money, 
securities and choses in action, which are exempted 
from the definition of goods under the BFCA, the 
JFCA and the CARICOM draft Model Law exempt 
real property as well. In the now infamous Jamaican 
case of The Jamaica Stock Exchange (JSE) V the Fair 
Trading Commission (FTC), the Court of Appeal was 
called upon to say whether the JSE and its activities fall 
within the jurisdiction of the FCA. The Court posed 
the question whether the JSE, providing, as it does, 
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services which facilitate the trading in securities would 
be exempt from the provisions of the FCA by virtue of 
the definition of “goods”; and concluded by saying: 
“There can be no contention against the fact that 
publicly traded stocks are securities and would 
therefore be expressly excluded as “goods” in the Fair 
Competition Act.” In spite of the clear definition of 
“services” the Court had limited its interpretation of 
that word to the limitation contained in the definition 
of “goods”.  Under the FCA, “services” means … a 
service of any description whether industrial, trade, professional or 
otherwise. 
Further, the Court found that the JSE, being 
supervised by the Securities Commission; and its 
powers “… being statutory, … cannot be the subject of an 
investigation by the FTC to determine whether the obedience to 
the statutory provision is an act which … would have the effect of 

substantially lessening competition in the market …”  This 
ruling brought into sharp focus, an issue which 
occupies the collective mind of competition agencies 
around the world – the relationship between sector 
regulators and the competition agency. 

It is anticipated that appropriate amendments to the 
FCA and other relevant statutes will address this 
“regulated ‘industry’ defence”, which has developed in 
Jamaica. 

MERGER CONTROL 
Unlike the BFCA, the JFCA does not contain merger 
control provisions; and to the extent that merger 
control is seen as one of the essential elements of 
competition law, the JFCA could be viewed as a weak 
Act. Records of the consultative discussions leading up 
to the enactment of the JFCA reveal however, that the 
persons who were intimately involved in the shaping of 
the Act were of the view that mergers would be 
sufficiently monitored under the provisions which were 
being considered for the reform of the Companies 
Act. It was felt too, that it would be “more desirable” 
for merger matters to be handled by the Registrar of 
Companies, “which already has a system of registration 

in place …” There is evidence too, that some persons 
felt that in small economies such provisions could be 
detrimental to the growth of those economies. 

In the absence of provisions for monitoring mergers 
and acquisitions under the JFCA, no one is required by 
law to assess the competitive effect of the mergers 
which have been taking place in Jamaica. The situation 
becomes really interesting when one takes into 
consideration the fact that such mergers and 
acquisitions have been taking place in critical areas 
such as the financial and insurance sectors. In the last 
year there have been six mergers and two acquisitions. 
One of those mergers has been in the hardware sector, 
while five have been in the financial services sector. 
These figures are in respect of publicly listed 
companies only. 

As at this time there is no real indicator of the policy 

makers’ current thinking on this matter; and it is an 
understatement to say that mergers are likely to 
increase significantly with the emergence of the CSME. 
It is of note that the T&TGP speaks to merger control. 

CONCLUSION 
Whereas there continues to be skepticism regarding the 
benefits of competition law in Jamaica, the JFTC finds 
that it must take more seriously, its statutory duty “to 
undertake studies and publish reports and 
information…” which confirm empirically, the benefits 
of competition. Currently, the benefits of competition 
are fairly obvious in the telecommunications sector, 
but specific data is required. No doubt conducting and 
publishing industry studies will contribute to raising the 
profile of the Commission; and thereby address what 
seems to be a growing concern in some quarters. This 
has to be supported by an effective public 
communication strategy, which requires significant 
expenditure. Of course, one viable option for boosting 
the agency’s budget would be for it to levy fees for 
some of the work which it produces at the request of 
private firms and their attorneys.  The JFTC needs a 
rebirth at this time and a huge part of that process will 
be the repair of the JFCA to render it an effective tool 
for competition enforcement. ■ 

In the absence of  provisions for monitoring mergers and acquisitions under the JFCA, no one is 
required by law to assess the competitive effect of  the mergers which have been taking place in Jamaica. 
The situation becomes really interesting when one takes into consideration the fact that such mergers 
and acquisitions have been taking place in critical areas such as the financial and insurance sectors. 
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T he Consumer Protection Commission, prior to 
the enactment of the Consumer Protection Act 
(2005) operated pursuant to the Trade Act and 

was limited in its function as an advocate of consumers. 
It was therefore necessary to have a comprehensive 
legislation for the promotion and protection of consumer 
interests in relation to the supply of goods and services; 
and to ensure the protection of life, health and safety of 
the consumer. 

The Consumer Protection Act (2005) in its memorandum 
of objects and reasons, among other objectives, seeks to 
establish the Consumer Affairs 
Commission with powers 
which include conducting 
investigations into conduct of 
providers of goods and 
services, respectively, which are 
reported to have affected or be 
affecting the rights of 
consumers. 

The Act is based on the CARICOM model of a legal 
framework for consumer protection, became effective on 
June 1, 2005. The Act has been a long time coming but 
with the adoption of the free trade model and the 
challenges imposed by the expanding global market 
forces the need for the establishment of broader 
institutional and regulatory framework to support the 
new dispensation became urgent. In addition, the 
removal of trade barriers meant increased opportunities 
for a larger population of consumers who will have a 
greater need for protection. 

The Commission (CAC) is vested with the powers, under 
the CPA (2005), to act within the impending regional and 
hemispheric trade agreements such as the Caricom Single 
Market and Economy (CSME), and North American 
Free Trade of the Americas (NAFTA). It is in this light 
that the CAC has chosen the CPA (2005) as its platform 
for its consumer education and outreach programme for 
the second quarter of this financial year.  

How will the new Consumer Protection Law benefit 
consumers? 

Have you ever paid for an item or service and examined 
the receipt provided but upon closer scrutiny of the 
terms and conditions you question why you purchased 
anything from that store in the first place? Sometimes the 
details are at the back of the receipt, which makes it even 
less likely that you would have read it. 

If you have, you are one of the many consumers who 
have complained to the CAC in instances where vendors 
actually sought to apply what in essence constituted 
UNFAIR sale agreements, when their customers 
attempted to seek redress for faulty products or 
unsatisfactory service. The new CPA (2005) provides for 
the protection of consumers in circumstances, whereby 
loss or damage is suffered, arising from defective goods 
or negligence on the part of manufacturers or 
distributors, during normal consumer use of an item or 
service. 

Other areas of protection which are provided for under 
the Consumer Protection Act include: 

• The Signing of open-ended agreements – the law 
provides that consumers are not required to sign 
open-ended commitments to pay for repair services 
that are in addition to what was contracted for, even 
though the vendor might consider it necessary. 

• The Recall of unsafe goods – under the new Act, 
the Minister responsible for commerce can issue 
orders for the recall of unsafe goods and instruct the 
compensation of consumers by way of a refund. The 
need for any such recall would have been informed 
by proof of potential danger to consumers or 
concerns regarding the reliability of a good or service, 
as determined by the Commission.  

• The Provision of Information to consumers – this 
recognises a fundamental right of the consumer. The 
Act requires that consumers be provided with 
information such as the price of good in Jamaican 
Currency, instructions for care, hazards and proper 
use associated with the item as well as assembly and 
installation instructions where applicable, before 
making a purchase. It also requires that information 
be given in relation to the application of professional 
fees, in transactions such as the filling of 
prescriptions, where in the past, pharmacies have 
been known to apply such charges in addition to the 
costs of the prescription items, without first advising 

 Protecting the consumer 
    Contributed by the Consumer Affairs Commission 

The new CPA (2005) provides for the protection of  consumers in 
circumstances, whereby loss or damage is suffered, arising from 
defective goods or negligence on the part of  manufacturers or 
distributors, during normal consumer use of  an item or service. 
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their customers or without separating the cost on the 
receipt. Additionally, vendors will be required to 
provide all such information in English.  

• The Provision of a Receipt – Upon making 
payment for any good or service, consumers should 
be issued with a proper receipt. A proper receipt has 
information such as the name of the vendor or 
business and other unique information, such as the 
company’s GCT Registration Number and address; 
the correct description of the item(s) purchased; the 
Date on which the Purchase was made; and any 
Professional fees, where applicable. This is necessary 
in order to assist the consumer in cases where 
attempts are made to secure redress for unsatisfactory 
purchases or simply to prove ownership; as well as in 
tracking expenses and monitoring the passage of time 
where warranties and guarantees are involved. 

• Opportunity to verify Measurements - Consumers 
should be given a reasonable opportunity to verify 
the quantity of an item being purchased in cases 
where the measurement affects or determines the 
price.  

• Penalties to be Paid by vendors in relation to 
Warranties – The law outlines measures, which can 
be taken by consumers in the event that they are sold 
damaged or defective goods which cause bodily 
injury or financial loss during normal and proper use. 
It also makes specific provision where consumers are 
sold an electrical item, believing it to be fully 
functional and when an attempt is made to use it, 
discovers that it is faulty or does not function.  Under 
these circumstances, when the consumer returns such 
a product, the vendor is required to exchange free of 
cost, the faulty good for a new and functional item or 
give the customer a refund unless the provider can 
establish that damage to the good was as a direct 
result of the consumer’s action.  

• Misleading or Deceptive Conduct – Persons are 
prohibited under the law in the course of conducting 
business, from making claims, which serve to deceive 
or mislead the public. This provision under the law 
has clear implications for individuals or businesses, 
which sell goods and profess benefits that cannot be 
satisfactorily proven.  In instances such as these, the 
law makes provision for penalties in the form of fines 
or imprisonment of up to one year.  It is important to 
note that misleading representation involves claims in 
relation to issues such as the: 

1. need for any goods or services 

2. price of goods or services 

3. existence of a warranty, or guarantee 

4. place of origin of goods 

5. condition (quality) of the good or service 
offered. 

• The Responsibility of Vendors to Honour 
Delivery Deadlines – Consumers, especially around 
Christmas time, are often left to the mercy of 
vendors who, in the frenzy of Christmas sales will or 
cannot honour their delivery commitments.  Unless 
the vendor can prove that there were reasonable 
cause and steps were taken to prevent the delays - 
such as acquiring additional staff, or have called to 
inform and request the customer’s agreement to a 
later delivery date, in keeping with the increased 
business, the law requires that the customer be 
adequately compensated or that the provider pays a 
penalty of up to Two Million Dollars or face 
imprisonment of up to six months. 

It must be noted that although the CPA (2005), provides 
for the protection of consumers rights, which are so 
often trammeled by businesses that engage in 
unscrupulous practices, there will also be added 
protection for businesses that are approached by 
consumers with unreasonable and unjustified claims. So 
for example, vendors will not be required to give 
consumers a refund if goods are delivered in keeping with 
an agreement but the consumer simply changes his or her 
mind and no longer wants the good contrary to the policy 
of many North American stores to which a large 
population of Jamaican consumers have grown 
accustomed. However, such allowance is not required by 
Jamaican law. 

The commercial landscape is an intricate network of 
suppliers, purchasers, retailers and end users (or 
customers). The CPA (2005) provides assurances at all 
stages of the relay that assist in building confidence in a 
free market economy. It is in recognition of the 
importance of this intricate network to the economic 
development of individuals, businesses and professionals 
as well as the state, that the CAC stands ready through its 
market intelligence service, consumer education and 
complaints handling services, to assist the Jamaican 
consumer (at all levels) to benefit from our dynamic 
market place. 

In light of the CAC’s effort to give added protection to 
consumers, it is important that consumers in turn educate 
themselves about these added provisions and not allow 
any abuse of their rights simply because of a lack of 
knowledge.■ 
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Competition and Economic Development  

A cross the world, as witnessed in certain 
Eastern Bloc countries, but no less so in the 
CARICOM region, there is an increasing 

recognition for the market driven approach in fostering 
economic growth and development. Economic 
development is characterized by the reduction of 
unemployment, the improvement of social 
infrastructure, and the increase of per capita income. 
Such development is driven by the strength and 
competitiveness of a nation's markets, and its ability to 
generate the wealth needed to foster these social and 
economic benefits.  

The pace of a nation's economic development or the 
state of its economy is generally measured by the 
growth of its Gross Domestic Product – the total value 
of goods and services produced in a country over a 
one-year period.  In this context the size of a country's 
markets where those goods and services are traded, the 
vibrancy of those markets and their continued 
expansion are critical in gauging the economic health 
of a nation.  Efficient markets keep industries sharp in 
seeking to operate at the lowest costs, such markets 
allow for the efficient allocation of resources and they 
embrace continued research and development. They 
therefore are more likely to generate sustained 
employment, increased savings, and higher disposable 
incomes.  

The health of a nation's markets is key to the overall 
level of a nation’s economic development. The theory 
of classical economics has always assumed that the 
operation of a free enterprise system and the extension 
of highly competitive product markets are crucial 
elements of overall economic development, In such 
market systems there are many buyers and sellers in 
product and resource markets, the limits on free trade 

domestically and internationally are the only real 
restrictions of economic prosperity. Under conditions 
of a highly competitive free market system the goals of 
private and social profitability are one and the same.  
In such markets private investments coincide with 
society’s overall objectives.  

The Need for Competition Policy 

In reality all markets suffer from various imperfections. 
Individual consumers and producers are concerned 
with the maximization of their individual welfare, 
rather than society's goals. Market inadequacies in the 
form of externalities, missing markets, public goods, 
poor distribution of income and imperfectly 
competitive markets are conditions that represent 
market failures.  Governments are 'ideally' concerned 
with the maximization of welfare of the entire society 
and therefore these market inadequacies represent 
conditions, which in the interest of the nation's welfare 
require their intervention in introducing the 
appropriate policies to redress the imbalances. 

 Anti-competitive conduct represents practices that 
seek the promotion of narrow special interests over 
and above those of the entire society and thereby lead 
to imperfectly competitive markets. On this premise 
therefore there is a case for government intervention 
to correct such market imperfections, and restore the 
necessary competitiveness of the affected markets. The 
deliberate implementation of a comprehensive 
competition policy represents the primary means 
adopted to correct the inadequacies in markets 
impaired through anti-competitive practices.  

Competition policy generally has at its core the 
enforcement of competition law but it includes the 

Competition Policy for Economic Development 
The Experience of  Barbados 

 

Competition Authorities which enforce and administer Competition Legislation must understand and 
appreciate the critical importance of their work towards the overall economic development of their 

country otherwise they run the risk of being rightly labeled 'unnecessary'. 

By DeCoursey Eversley 
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Mr. DeCoursey Eversley is the Acting Executive Director of the Barbados 
Fair Trading Commission.  This paper is adapted from one which he 
presented at a seminar entitled “WTO National Workshop on 
Competition Policy in Small Island Economies” , held in Trinidad & 
Tobago, September 14-15, 2005. 
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socio-economic ideology, the organizational and 
institutional arrangements, and the political 
commitment that combine to promote competitive 
markets while restricting anticompetitive practices. 

In this regard competition policy can be viewed as a 
measure critical to the maintenance and protection of 
competitive markets and by extension a nation's overall 
economic development.  

The Experience of Barbados  

Barbados, as an advocate of free market enterprise has 
complied with these requirements with the 
introduction of the Fair Competition Act CAP. 326C, 
(the Act) on 3rd January 2003, and the establishment 
of the Fair Trading Commission (the Commission) 
with responsibility for the enforcement of this 
legislation. 

The stated primary objectives of the Fair Competition 
legislation are to:  

• promote and maintain competition, 

• prohibit practices that restrict or threaten 
competition, and 

• ensure that all enterprises have the opportunity to 
participate equitably in the market place. 

The role of the Fair Trading Commission then, 
charged with the promotion of fair competition across 
all markets in Barbados, through the prohibiting of 
anti-competitive practices, the facilitation of the 
supporting culture, the educating of the public and 
business alike on fair competition, becomes one of 
'facilitator' of competition policy. In this regard 
therefore, its role becomes critical towards the 
sustained economic development of Barbados.  

Expertise in Competition Analysis  
The Barbados Commission suffers like many such 
agencies in developing territories from the limited in 
house competition expertise. The Commission has two 
technical officers along with a Director of Fair 
Competition assigned to Competition matters.  

In order to build the capacity of Commission officers, 
the Commission, during the first quarter of 2003, 
shortly after the implementation of the legislation, 
utilised the technical expertise of the Australian 
Consumer and Competition Commission (ACCC). The 
ACCC provided an experienced officer trained in 
investigative procedures, who assisted the Commission 
in defining its procedures and guidelines for operation 

as well as assisting in managing ongoing investigations.  

The Commission has made a concerted effort to have 
its officers exposed and be trained in competition law, 
and investigative techniques. Officers and 
Commissioners have been encouraged to participate in 
a number of workshops and training programmes.  

The limited number of staff available is also a 
challenge, because it places severe strain on the 
organisation's ability to respond readily to queries and 
complaints; requests for data; speaking engagements; 
and other appointments. There is no simple answer for 
this challenge except that persons selected to work in 
this field must bring a measure of skill and 
commitment in order to be effective. The Commission 
will continue to seek the assistance of international 
agencies and other regulatory agencies for support in 
staff training and competition expertise.  

Institutional Structure  
The Barbados institutional structure is unique. The Fair 
Trading Commission of Barbados has responsibility 
for the enforcement of the Utility Regulation Act, the 
Consumer Protection Act and the Fair Competition 
Act. This broad mandate afforded to the Commission 
is regarded in some respects as conflicting and 
disadvantageous, but it may also be considered 
complementary in other respects and advantageous. 
There is never a doubt that consumer welfare and 
overall economic development are the ultimate goals of 
its varied responsibilities. 

Facilitation of supporting Culture  
An important responsibility for the Commission 
following its establishment was the formulation of the 
appropriate procedural framework to facilitate the 
practical operation of the legislation it was called upon 
to administer. The Commission in developing this 
framework developed specific guidelines to clarify and 
add procedure to the legislation.  

The primary focus in regard to facilitating the 
appropriate culture has been a sustained programme of 
information and education. The Commission has 
organised as well as participated in a number of 
workshops designed to educate business persons 
especially as to the new legislation and their 
responsibilities therein.  

Enforcement 
The Commission has conducted over fifty (50) proper 
inquiries/investigations into anti-competitive business 
practices over the past two years of its existence.  
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The Commission receives complaints from the general 
public, Government officials, and businesses alike. The 
Commission is also responsible for monitoring 
business conduct independently and has on occasions 
sought to undertake investigations on its own initiative.  

A preliminary enquiry is conducted into all complaints. 
Several of these never go beyond this stage, since after 
an initial examination of the allegation it is clear that 
the practice concerned though sometimes unfair does 
not in any way breach the Competition Act. Where the 
Commission has a reason to believe that a party may 
have engaged in anti-competitive practices, the 
preliminary investigation will be escalated up to full 
inquiry.  

The Commission recently issued a directive against one 
company in the telecommunications sector to cease its 
abuse of dominance. In other completed cases the 
Commission has issued findings indicating that there 
has been no breach of the Act. The Commission has 
also commented publicly on particular practices which 
it believes may offend the Act, for example, the 
Commission commenced an inquiry into the practice 
of anti-competitive fee setting by professional 
associations. The report recommended that all 
professional associations, including lawyers (who have 
a statutory right to set fees), cease the practice since it 
contravened the spirit of fair competition as advocated 
in the Fair Competition Act.  

Influence on Competition 
To properly appreciate the impact of the role of the 
Fair Trading Commission in facilitating the promotion 
of competitive markets, it would be useful to examine 
specific developments in the cement and 
telecommunications sectors.  

Cement  
The Commission has received a number of complaints 
regarding the practices and prices of the suppliers in 
this sector. Upon the receipt of complaints the 
Commission made a number of inquiries into the 
concerns. Contact was made with the relevant suppliers 
in the market as to the genesis of the complaints.  

The source of the conduct was identified and players 
were asked of their knowledge of the matter. The fact 
is that the practice was likely to increase building cost 
and place substantial strain on the growth in the 
industry. The awareness by the players alleged to have 
undertaken the practices that the Commission was 
conducting inquiries into the matter, quickly led to a 
dramatic reversal of the likely offending practices. 

Where prices were alleged to have been collusively 
arrived at, the intervention of the Commission has seen 
a keen rivalry re-emerge and a general price reduction 
in the related products. 

Telecommunications 
This market is one of the most dynamic in the country 
presently.  The players in this industry are generally 
large multinational firms, which come with 
considerable knowledge and expertise in the field of 
competition law. It is from this industry that the 
Commission has received most of its complaints. The 
parties in the industry know their rights, they can quote 
the law, precedents, the required investigative 
procedures and they know precisely when the other 
players in the market are engaging in anti-competitive 
practices.  

The Commission has had to address several matters in 
this industry in its short existence. Its role here in 
facilitating the competitiveness of the market is well 
followed in the press. Telecommunications costs are 
acknowledged as a key cost of doing business in 
Barbados. The need therefore to ensure that the prices 
of the products sold in this market are cost oriented is 
well documented. 

There is no doubt that the level of competition in the 
liberalised telecommunications markets has led to 
substantial quality improvement, and cost reduction 
within the industry. Here the tenets of the legislation 
will be challenged in the proposed merger of Cingular 
Wireless and Digicel Limited, two of the major players 
in a market with only three active players.  

Summary 

The role of the Fair Trading Commission is 
unquestionably key towards the economic 
development of Barbados. At this time in its early 
development it can only be regarded to have 
performed moderately. This experience has in large 
measure been the result of its limited resources, and 
the new and reluctant business culture it has had to 
contend with. 

In examining its experiences more closely however 
there is little doubt that its efforts have begun to take 
effect on the behaviours of the general public and the 
business sector in particular, towards the development 
of more fair and robustly competitive markets. In this 
regard its experience in facilitating the economic 
development of Barbados is already quite telling.■ 
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The economics of competition law The jurisprudence of competition law 

When is price discrimination anti-competitive? 

Differentiating between anti-competitive actions and 
aggressive competition 

The competitiveness of the telecommunications industry 

Detecting potentially anti-competitive practices  
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Competition law enforcement in regulated sectors The ills of cartel activities  

The case for or against merger control  Large firms are not necessarily dominant firms - defining 
dominance in competition law 

Informing consumers:  Information warfare or strategic 
advertising  

The dangers of deceptive advertising: consumers beware!  
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A nti-dumping and competition policies, at 
their core, both have the objective of 
ensuring the free and fair operation of 

market forces, with the end result being a stable and 
predictable trading environment on the one hand in 
the domestic context and on the other, in an 
international setting. 

Trade Remedies practitioners will invariably encounter 
matters related to competition.  Often, when there are 
cheap goods on the market, people assume that they 
are being dumped.  However, while dumping, is indeed 
about cheaper goods, the concern does not arise from 
goods priced for sale in the same market.  Dumping is 
the practice of selling a good to an overseas market at a 
price that is lower than the price at which it is sold in 
its home market.  Anti-dumping deals with measures to 
counter the unfair practice of dumping, which was 
seen as a predatory pricing practice between national 
markets, rather than in the domestic market.  Since 
competition policy could not be imposed extra-
territorially, anti-dumping was utilized to discipline this 
practice across borders.  This perceived similarity 
between predatory pricing – selling below cost – and 
dumping has led to calls by many commentators for 
the two policies to be merged.  However, the two 
policies do not in fact share this common link.  Calls 
for the two policies to be merged also stem from a 
concern that anti-dumping may impede the goals of 
competition policy.  While they may have similar 
objectives, there are important differences that are 
often overlooked. Chief among these is the behaviour 
that each attempts to deal with. The discussion below 
examines each of these in turn. 

Anti-dumping provides countries with a way to 
discipline the practice of international price 
discrimination by overseas firms that may not 
necessarily have a presence in the domestic market, by 
allowing the imposition of special tariffs in specific 
circumstances; where there is evidence of dumping that 
causes injury to a domestic industry that produces a 
like or similar good.  Historically, dumping was linked 

to the practice of predation, which is, selling at below 
marginal cost to drive competitors out of business and 
later to recoup profits, a practice that is thought to be 
economically infeasible.  To profitably carry out this 
strategy the predatory firm would have to be able to 
erect barriers to entry or re-entry into the market that 
would prevent profits from subsequent price increases, 
from being competed away.   In any event, the 
definition of dumping that made its way into the 
international treaties was not this notion of predatory 
dumping, but rather the notion of price discrimination 
between national markets. This, according to Jacob 
Viner (A Problem in International Trade),  is the most 
common form of dumping.  In the context of anti-
dumping, predation neither has to be present nor 
proved, so this fundamental link with competition 
policy is only present when one tries to trace the 
theoretical origins of anti-dumping.  A further 
distinction is that with the extension of the definition 
of dumping to include sales below total production 
cost, essentially allows a country to discipline firms that 
sell at a loss to an overseas market, a restriction that 
does not obtain under competition law. 

Anti-dumping is an important political tool, in that it 
secures support for trade liberalising policies.  
Therefore, while many academics argue that anti-
dumping may have little to do with economics, it 
serves an important political purpose in that it has 
ensured agreement on broader liberalisation 
commitments. This may in part explain the widespread 
acceptance of anti-dumping by WTO Members.  It has 
been recognised by Ballantine and Howell (Dumping:  
Still a Problem in International Trade) that the practice 
of dumping, whether or not resulting from predatory 
intent can have a negative impact on a country’s 
industrial base, and so necessitates a mechanism to 
guard against this end result. Some support for anti-
dumping also stems from the traditional infant industry 
arguments, which prescribe that in the early stages of 
production firms may need protection from import 
competition in order to reach their maximum level of 
efficiency. 

ANTI-DUMPING AND COMPETITION POLICIES  
“A Perspective” 

  

By Keisha-Ann Thompson 

Keisha-Ann Thompson is a Senior Economist at the Anti-Dumping and 
Subsidies Commission. 
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C o m p e t i t i o n 
policy is a set of 
rules that govern 
the behaviour of 
m a r k e t 
participants in 
o r d e r  t o 
preserve and 
protec t  the 
p r o c e s s  o f 
competition. It 
i s  executed 
through the 
legal system, and 
works through 
its proper and 
p r e d i c t a b l e 
enfor cement -

deterrence effects, there being penalties for those who 
deviate from its rules.   Competition policy therefore 
treats with issues such as, mergers and acquisitions, 
monopolies, allegations of price fixing, predation, and 
excessive abuse of market power.  It is distinct from 
anti-dumping and seeks to discipline a wide range of 
anti-competitive practices, including predation,  but not 
simple price discrimination (dumping)  or sales below 
total production cost.  In fact Inge Neufeld points out 
that dumping may be a legitimate market strategy to 
meet, rather than hinder, competition. Under this 
theory, price discrimination could only be considered 
as anti-competitive in the context of perfect 
competition, an ideal market situation that does not 
exist in the real world. 

The argument therefore that competition policy and 
anti-dumping should be merged stems from the 
perceived link to predation.  However, the activity that 
anti-dumping is meant to discipline in a domestic 
competition context is hardly considered to be anti-
competitive.  The motivation to merge the two may 
also stem from the notion that anti-dumping may 
impede the goals of competition policy.   In particular, 
because a solution where dumping exists is to impose 
duties, anti-dumping is sometimes viewed as anti-
competitive, in that it limits participation of or keeps 
certain players out of the market.  On closer 
examination, this is not necessarily the case.  Anti-
dumping duties are ideally meant to offset the 
dumping.  In that case, a firm may still be able to 
operate in an overseas market at a fair price, that is the 
price that would normally obtain, taking transportation 
and all other costs associated with transacting business 

overseas into consideration.  Further, companies 
accused of dumping can avoid anti-dumping duties 
altogether by undertaking to increase their prices, and 
thereby compete on the same level as domestic firms.  
In practice however, dumping duties may be 
prohibitive because of the wide discretion involved in 
estimating the extent of dumping.  Additionally, it is 
thought that both anti-dumping duties and price 
undertakings may lead to anti-competitive outcomes, 
such as abuse of dominant position and cartel 
behaviour which go beyond the market access issues 
arising from tariff imposition. 

While reform of anti-dumping law may be needed to 
limit administrative discretion, the focus of the debate 
should be on finding ways of identifying and 
preventing anti-competitive outcomes that may follow 
from anti-dumping actions.  One way to do this would 
be to factor into the decision to impose an anti-
dumping duty, the impact on consumers and the 
conditions of competition in the market.  The 
international legal framework of anti-dumping does not 
require an Investigating Authority to do so, but also 
does not preclude such a consideration in the domestic 
legal framework.  In the European Community (EC) 
for example, while not required by the WTO Anti-
dumping Agreement, anti-dumping laws contain a 
“Community Interest” clause.  In essence this clause 
requires that before an anti-dumping duty can be 
imposed, all the various interests, including the 
domestic industry, final and intermediate consumers 
have to be examined. 

In the anti-dumping laws of the United States (US), 
there is no provision that reconciles anti-dumping and 
antitrust.  However, the Noerr-Pennington doctrine, 
which developed from two US Supreme Court rulings 
and is based on the First Amendment right of citizens 
to petition the government and participate in the 
legitimate process of government, seems to embrace 
the same position as the EC.  Whenever anti-
competitive outcomes have resulted from anti-
dumping in either the US or the EC, they have not 
gone unpunished. 

In Jamaica, while not explicitly requiring that duties be 
imposed only where broader considerations have been 
taken into account, the anti-dumping legal framework 
provides an opportunity for the decision makers to 
formulate a final duty that is less prohibitive and hence 
mitigate, to some extent,  potentially anti-competitive 
outcomes.  This is known as the lesser duty rule, 
whereby authorities can impose a duty less than the 

Keisha-Ann Thompson 



F
T

C
 N

E
W

SL
E

T
T

E
R

  
V

O
LU

M
E

 X
  

D
E

CE
M

BE
R 

20
05

 

margin of dumping if this duty is found to be sufficient 
to remove the injury to the domestic industry.  The 
application of this rule has proved to be highly 
controversial, being opposed by domestic industries 
and defended by importers and exporters.  In assessing 
whether the duty can in fact remedy the injury to the 
domestic industry the Anti-Dumping and Subsidies 
Commission in Jamaica would have to examine the 
conditions of competition that prevail in the market 
place in which the firm operates.  Indirectly therefore, 
such considerations may enter into the decision on 
whether to impose duties. 
Uncertainties surround the frequency with which anti-
dumping measures impact on the competition goals of 
promoting efficiency and consumer welfare.  To guard 

against or minimise any negative impact a delicate 
reconciliation which should entail protecting the 
efficacy of both policies while insulating one from the 
other, has to be carried out.  This can be achieved by 
allowing some degree of flexibility to reverse or 
terminate measures in place that may lead to anti-
competitive outcomes.  Although the current legislative 
regime in Jamaica is as yet untested in this respect, 
international rules allow for final decisions on duties to 
be reviewed in various circumstances.  The flexibility 
exists therefore in the Jamaican regime to prevent anti-
dumping from encroaching on competition policy.  
Anti-dumping does not have to operate at the expense 
of competition policy nor vice versa.  Both regimes can 
in fact successfully coexist.■ 

 

 

Introduction 

T he traditional learning on corporate entities 
provides an inadequate model for dealing 
with many of the jurisprudential issues posed 

by the creation of complex corporate groups that are 
often conceptually different from the problems that 
tend to arise within a single independent corporate 
entity. As a result there is a divergence between the law 
and the commercial reality.  The law treats each 
company within the group as a separate entity while 
the controllers of the corporate group treat the 
enterprise as a single unit. The challenges that emerge 
are firmly entrenched in the law’s tenacious cling to the 
twin principles of limited liability and separate 
corporate entity, which were conceived in an entirely 
different social and economic climate, far removed 
from the giant multinational group enterprises of the 
late 20th century.1  

What presently maintains is a legal framework 
constituted by a haphazard collection of corporate law 
principles applicable to independent corporations that 
the courts have adapted. These principles have been 

supplemented by a variety of statutory provisions 
enacted to patch up the most glaring failings of the law. 
The current law appears antiquated, and rationalization 
is needed. The disparity in the Commonwealth 
Caribbean law in relation to groups and related 
enterprises begs the question of the need for a system 
that posits principles of order and fairness, economic 
viability, principles that strike a balance between 
ensuring that the company remains a going concern 
and that the interest of the stakeholders of the 
company and the public at large are reasonably 
protected.  

Limited Liability 

The concept of limited liability was aptly described by 
Joseph Marryat a member of Parliament  in the House 
of Commons in 1810: 

If a company should at anytime become insolvent, the 
individual members would still remain in affluence and be 
driven in their coaches by the persons ruined.2  

The formalistic separation of the two entities ensures 
that creditors of or claimants against the company are 
left without a remedy. This in effect “judgment proofs” 

A critical analysis of  the legal challenges 
regarding related companies  

By Morjorn Wallock 

Morjorn Wallock is a Law student at the University of the West Indies.  
She worked at the Fair Trading Commission during the Summer of 2005. 
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the enterprise.  

Separate Legal Personality 

According to this doctrine, each company is a discrete 
legal personality separate from its shareholders.3 
Therefore subsidiary corporations within a group 
enterprise must be treated as individual units. The 
separateness of a corporation from its shareholders will 
normally be respected. This principle is not absolute, 
and courts disregard the entity when its separateness is 
used for illegitimate purposes. This can inhibit a 
corporate group from realizing the efficiencies of 
management. Another challenge that arises here is that, 
attempts to integrate the activities of the companies in 
the group can impose legal obligations on the parent 
company.4 

Directors 

Directors owe fiduciary duties of good faith and loyalty 
to the company.5 Statute vests the power to manage in 
the Board of Director. Though elected by shareholders 
they are answerable only to the company.6  

The recent Jamaican Companies Act (2004) seems to 
have broadened the category of persons to whom 
directors owe duty. Section 174 (4)  expressly states 
that in determining what is in the best interest of the 
company, the directors and officers may have regard to 
the company’s shareholders and employees and [the 
community in which the company operates] (emphasis added). 
This term is broad and extremely ambiguous. What is 
meant by the “community in which the company 
operates? Is it the business community or the 
company’s responsibility to be a good corporate 
citizen? A discussion of: interlocking directors, shadow 
directors and nominee directors follows: 

Interlocking Directors 
In certain instances interlocking directorships may give 
rise to a petition of unfair/prejudicial conduct.  
Legislation has attempted to address the challenges 
that can arise as a result of interlocking directorships. 
Section 23 of the Barbados Fair Competition Act, 2002 
provides that  interlocking directorships  exist where a 
director serves on a board of directors  of two or more 
companies  that are significant competitors and the 
director’s conduct has the effect of welding together  
the policies of those companies in such a  way as to 
reduce significantly competition between them or to 
eliminate such competition, the Commission shall 
direct that the director serve on not more than  one 

board of the relevant companies. Such legislation is 
indeed welcomed, when one considers the need for 
good corporate governance. 

Shadow Director 
A shadow director is a person (including a body 
corporate) who controls the actions of the company’s 
named directors. The rationale behind such provisions 
is that those who control a company assume such a 
degree of intimacy and involvement in the company’s 
affairs, and should be subject to the same legal 
obligations imposed on directors. To hold otherwise 
would allow a person exercising effective control over 
the company to evade the responsibilities of a director 
by simply appointing others as “puppets” to carry out 
instructions while that person is not formally 
appointed as director.7 The concept of shadow director 
has been introduced in 2004 Jamaican Companies Act: 
here the shadow director means a person in accordance 
with whose directions or instructions the directors of a 
company are accustomed to act. It does not specify 
whether “instructions” differ from “directions” or how 
widespread those instructions must be. And further 
what is meant by “accustomed to act”? Again the 
imprecision creates room for varying interpretations. A 
proposed solution may be a presumption that a parent 
company will be presumed to be a shadow director 
where it appoints the majority of the company’s 
directors unless the contrary is shown.  

Nominee Directors 
One means by which a parent company can  exercise 
control over group companies in order to implement 
its strategies and establish channels of communication 
between group companies and the parent is through 
the appointment of “nominees directors” to manage 
each company. This may place the nominee director in 
a position of unavoidable conflict. The nominee may 
have access to confidential information, the disclosure 
of which may be harmful to the company.8 

How is a group to effectively operate if the controllers 
are not aware of the pertinent matters that take place 
with its various affiliates?  Accountants have long 
established Consolidated Group accounts so as to 
provide a true and fair view of the groups’ financial 
statements. It is submitted that it is time the legal 
fraternity9 follow suit: Legislation that deals specifically 
with group and related enterprises is needed. 

Minority Shareholder 
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In Barbados and Trinidad the remedy provided for 
minority shareholders is founded upon three pillars: (1) 
oppression (2) unfair prejudice (3) unfair disregard for 
their interest. Under Jamaica’s recent Companies Act.10 
s.213a recognizes only two (1) oppressive and (2) 
unfairly prejudicial – no third pillar is embraced. What 
if it is prejudicial to the minority but at the same time it 
is a crucial stance that the company needs to take in 
order to survive? The best protection for minority 
shareholders in a subsidiary within an integrated group 
would be a general right to require the holding 
company to buy them out at a fair price. This principle 
has been adopted in the context of take-over bids in 
most jurisdictions. Such a situation was recently 
illustrated in Jamaica when the Financial Services 
Commission (FSC) ordered Grace Kennedy and the 
group of shareholders who were trying to eject Grace 
from the board of Kingston Wharves, to make a joint 
bid for the shares held by all the Kingston Wharves 
shareholders who are not part of either group. This is 
because it had created a single interest block that had 
crossed over 50 per cent shareholding in Kingston 
Wharves. Under the Jamaica Stock Exchange rules any 
entity that crosses 50 per cent ownership of a listed 
company must offer to buy out the shares of all the 
other shareholders. There is no reason in principle why 
it should not be extended on a more general basis. 

As a general rule a foreign court has jurisdiction over a 
company if that company is resident/present within 
the relevant jurisdiction or has submitted to the court’s 
jur isdiction.  How does one determine 
resident/presence? As technology allows information 
to be easily transferred electronically, it is likely that   
establishing a  Court’s competence using the presence 
/residency test will become   more difficult. Decisions 
can readily be made during video-conferencing or e-
mail with management and or/directors located in 

different countries. The traditional concepts of 
jurisdiction based upon the physical presence are 
therefore quickly being surpassed by technological 
advancements. We see therefore that in the context of 
groups and related companies, it is difficult to apply 
private international law principles. 

Fair Competition Legislation11  

Competition law and policy is a very topical issue. 
Quite recently the European Union fined software 
giant Microsoft 497m euros for abusing its dominant 
market position and demanded that Microsoft reveal 
secrets of its Windows software, which sits on 90% of 
the world's PCs. This has also been an ongoing issue in 
the legislatures of the Commonwealth Caribbean.  

The Fair Competition Act of Jamaica 1993 (the FCA) 
established the Fair Trading Commission which 
enforces the law against anti-competitive behavior. 
One presumes that with groups of companies, the 
potential for anti-competitive behavior12 is far greater.  
Section 19 of the FCA provides therefore that an 
enterprise holds a dominant position in a market if by 
itself or together with an interconnected company, it 
occupies such a position of economic strength as will 
enable it to operate in the market without effective 
constraints from its competitors or potential 
competitors.13 An abuse of a dominant position occurs 
when a dominant firm impedes the maintenance or 
development of effective competition in a market.14   

The Jamaican Case  

The crash of the financial sector in Jamaica in 1997 was 
substantially facilitated by the intricate relations of the 
companies that comprised the financial sector. 
Additionally a number of commercial banks ventured 
outside their core business to invest directly in tourism, 
real estate development and agriculture.  Notably 

One presumes that with groups of  companies, the potential for anti-competitive 
behavior is far greater.  Section 19 of  the FCA provides therefore that an 
enterprise holds a dominant position in a market if  by itself  or together with 
an interconnected company, it occupies such a position of  economic strength as 
will enable it to operate in the market without effective constraints from its 
competitors or potential competitors. 
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among these were Eagle Commercial Bank, Century 
National Bank, National Commercial Bank and 
Workers Bank. The result of this was that although the 
regulations provided for a separation model15, in 
practice the Jamaica banking sector evolved along the 
line of the universal banking model. This divergence in 
policy regulations and actuality worsened the effects of 
the crisis. 

The lessons bear repeating. Regulations and 
supervision procedures must be periodically and 
routinely reviewed. The Commonwealth Caribbean can 
learn much about groups and related entities from the 
Jamaican experience . The economic entities in most of 
the member states are intricately interwoven, even if 
they cannot be classified as being strictly under the 
banner of a parent/subsidiary relationship.  
Unfortunately, the region persists in applying the 
Anglo/English principles of company law as it relates 
to groups even though it has been proven that this is 
not viable. There is an inherent danger in buying 
external models wholesale. Countries in the Caribbean 
should pay more attention to their endogenous 

dimension, than to external factors, as a means to 
accomplish economic and social development. Further, 
though draftsmen have in instances created the 
requisite legislation, enforcement measures are not 
effective. The region therefore needs to be the 
forerunner in specific legislation addressing groups of 
companies and related entities; and emphasis should be 
placed on effective enforcement. 

Conclusion 

The best structure cannot be derived from theory; it 
must be developed by experience. We should be 
skeptical of claims that any one structure or even a 
class of structures is best. The separate entity concept 
does not reflect the integrated manner in which groups 
operate in practice.  A reformulation is therefore 
needed; the courts perhaps need to apply a purposive 
approach in coming to their decisions and the 
legislatures in the region need to be and stay abreast of 
what is happening in the Community- and make laws 
accordingly. The law is not divorced from reality; the 
law therefore needs to be reflective of a nation’s 
economic climate.■ 

1. Yeung Karen – “Corporate Groups : Legal Aspects of the management dilemma” Lloyd’s Maritime  and Commercial  Law Quarterly  1997 
2See Pettit Ben  “Limited Liability – A Principle For The 21st Century?” 
3Salomon v Salomon & Co [1897] A.C.22 
4Yeung. p.255 
5s.95 Barbados Companies Act Cap.308,s.99 Trinidad and Tobago Companies Act. 
6Jamaica Companies Act  Article 64  Table A, See also Section 58 in Barbados Companies Act this  bestows managerial powers on the 
Board of Directors to manage the business  and affairs of the company and it commences subject to a unanimous shareholders 
agreement. 
7See Yeung, p229. 
8Yeung pp. 220-27 
9S.145 (1)  of the  Jamaica Companies Act 2004  provides that where at the end of the financial year a company has subsidiaries, 
accounts or statements (Group Accounts) dealing with the state of affairs and profits  or loss of the companies and the subsidiaries shall 
be laid before the company in general meetings when the company’s own  balance sheet  and profit and loss account are so laid. 
102004 
11In a bid to facilitate regional integration, Caricom through the Revised  Treaty of Chaguramas  Protocol 8 speaks to Anti-competitive 
business conduct. Chapter 8 speaks to competition policy and consumer protection. The essence of Chapter 8 is that it sets out the 
community competition policy and establishes a Regional Commission. 
12See for example s.17(1) this section applies to agreements which contain provisions that have as their purpose the substantial lessening 
of competition, or have or are likely to have the effect of substantially lessening competition in a market. 
13Basically the same provision maintains in s.16(1) of the Barbados Fair Competition Act , 2002-19 
14s.20 of the Fair Competition  Act of Jamaica 1993. 
15Sections 13(1)(h) of the Jamaica Banking Act of 1960 and 13 of the Financial Institutions Act of 1991 impose restrictions linked to the 
capital base of each institution on the extent to which it can engage in non-banking investments. 
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Introduction 

O ne of the primary objectives of any 
government is to improve the welfare of the 
individuals it governs.  The welfare of these 

individuals is ultimately linked to their consumption of 
economic goods and services; we generally assume that 
welfare is enhanced whenever individuals consume 
goods and services in greater quality, quantity or 
variety.  The fundamental problem faced by any 
government is that there will never be enough 
resources to provide goods and services in sufficient 
quality, quantity or variety to satiate the desires of 
individuals.  Given limited resources, therefore, a 
government must decide on the best available means 
of organizing economic activity.  The preferred means 
of organizing economic activity is through a free 
market economy because a market economy generally 
generates a greater standard of living than alternative 
methods; however, some free market economies out-
perform other free market economies. 

Monitoring Market Structure vs. Regulating 
Market Behavior 

Economists have recognized that it is the combination 
of certain features of the market which influences the 
behavior of firms: these features include the number of 
firms and consumers of the product; the ease at which 
firms may enter or leave the market (barriers to entry 
or exit); the degree to which information is accessible 
(market friction); perceived differences in the 
characteristics of goods produced by various firms 
(product homogeneity).  Since the market environment 
influences the efficiency of the market, the 
combination of these features ultimately determines 
the level of welfare generated by the market.  The term 
market structure is used to describe the set of prominent 
features in a market. 

Monitoring Structure (first best approach) 
In this section, we examine the approach taken to 
ensure that the highest possible level of welfare is 
generated by the market, given the limited amount of 
resources available to the economy. 

Various Types of Market Structures  
The perfectly competitive market is an idealistic market 
structure.  It is idealistic in the sense that it does not 
exist in the real world; no market in the real world has 
all the characteristics as described by this market 
structure.  This is in contrast to imperfect market 
structures such as monopoly, oligopoly and monopolistically 
competitive which exist in the real world.  The markets 
described in various types of market structures differ 
considerably with respect to clearing price, quantity, 
product varieties, and efficiency among other things.  
Given that social welfare is a primary objective, the 
competition authority prefers the perfectly competitive 
market to the others; no market structure generates a 
higher level of total surplus (a measure of social 
welfare) than a perfectly competitive market. 

Despite the fact that a perfectly competitive market 
does not exist in the real world, the focus on this 
market structure is of tremendous practical value since 
it provides a bench-mark against which we measure the 
performance of actual markets.  All other things being 
equal, the closer the features of an actual market are to 
the features of a competitive market, the greater the 
level of welfare to be enjoyed by the society.  In this 
sense, a market is said to be more competitive whenever 
the features of the market are closer to the features of a 
perfectly competitive market.  Similarly, a market is 
said to be less competitive whenever the features of the 
market are more dissimilar to the features of a perfectly 
competitive market.  Since a market economy is the 
best way to organize economic activities, and the 
perfectly competitive market is the most efficient 
market structure, the government (whenever possible) 
would appropriately want to ensure that real world 
markets operate as close as possible to how 
competitive markets operate.  Governments seek to 
ensure this by enacting competition laws.  The primary 
purpose of competition laws is therefore to establish or 
preserve the features of the market that generate a 
more competitive market process; competition laws are 
enacted to protect neither the firm nor the consumer.  
In order to fully appreciate competition law, therefore, 
we must first have a clear understanding of the features 
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of a perfectly competitive market structure. 

The Perfectly Competitive Market Structure 
A market is said to be perfectly competitive if it has 
each of the following four (4) features: 

• Many firms and consumers, 

• No barrier to entry or exit, 

• No market friction (accurate market information is 
freely accessible) and 

• Homogenous goods (consumers perceive all goods 
within that market to be identical ). 

Market power is defined as the ability of firms to charge 
a price above the competitive level for a sustained 
period of time.  Each firm endeavors to gain or 
enhance its market power since market power enables 
the firm to raise price and subsequently increase its 
profits.  Unfortunately, the pursuit of profits by 
individual firms may often be to the detriment of the 
welfare of the wider society.  In this sense, competition 
laws function mainly to restrict (but not necessarily 
eliminate) the exercising of market power. 

Firms are unable to exercise market power in a 
perfectly competitive market; that is, each firm in a 
perfectly competitive market charges at the competitive 
price level.  The important point to observe, with 
regard to competition policy, is that it is the 
combination of the four (4) features listed above that 
prevents a firm from exercising any market power; 
firms might be able to exercise some market power if 
any of these features is absent from a market. 

Since competition policy is geared towards promoting 
a more competitive market environment, an action by a 
firm could be prohibited only if the action significantly 
mitigates at least one of the features of a perfectly 

competitive market.  For instance, three well-known 
anti-competitive practices are (i) collusion or cartelization, 
(ii) exclusive dealing and (iii) misleading advertising.  
Collusion occurs whenever two or more competitors 
make joint strategic decisions.  Collusion is deemed to 
be anti-competitive since it has the effect of reducing 
the effective number of firms in the market as these 
colluding firms seek to enhance their market power by 
mitigating feature 1 above in the market.  Exclusive 
dealing occurs whenever firms make an agreement that 
would prevent another party from trading with at least 
one of these firms. Exclusive dealing is deemed to be 
anti-competitive since it has the effect of erecting 
artificial barriers to entry and thereby mitigate the 
second feature (listed above) in the market.  Misleading 
advertising may present itself in several forms.  
Invariably, this action is deemed to be anti-competitive 
since it creates friction in the market and thereby 
reduce the third feature (listed above) in the market.  It 
is also important to note that not all actions are treated 
in the same way under Competition Legislations; some 
actions are expressly disallowed (per se treatment) whilst 
other actions are judged only on a case by case basis 
(rule of reason treatment). 

Competition policies do not prohibit all attempts by 
firms to exercise market power.  In fact, there are 
instances when the government encourages such 
practice, as occurs under patent laws or other forms of 
government created monopolies. Competition law, 
therefore, might permit genuine attempts by firms to 
differentiate their products and thus weaken feature 
(iv) recognizing that the reduction in welfare which 
results from the market power acquired through 
product differentiation will be offset by an increase in 
welfare that will be generated from the greater variety 
or quality of products in the market. Again, the 
competition authority is not interested in the actions 
taken by consumers or firms; its main concern is the 
probable net effect of the actions on social welfare. 

Regulating Market Behavior (second best 
approach) 
It will not always be feasible for a competition 
authority to organize the market for a good in a 
manner that is even remotely close to the perfectly 
competitive ideal; some goods have non-traditional 
production or consumption characteristics that 
preclude them from being traded in a perfectly 
competitive market environment.  Since these goods 
will not be competitively traded, it also means that the 
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market for these goods might not generate the highest 
possible welfare, given the level of resources available 
in the economy.  Consequently, a different approach is 
required for the markets for these goods: rather than 
monitoring the structure of the market to achieve the 
perfectly competitive outcome (first best approach), 
competition policy would instead seek to regulate the 
behavior of firms and readily accept an imperfectly 
competitive outcome (second best approach). 

Natural Monopolies 
Some goods must  be produced only in large quantities 
before each unit can be sold to consumers at an 
affordable price.  Whenever such economies of scale 
are present in the market, there is a natural tendency 
for only one firm to profitably serve the market and as 
such we refer to this market as a natural monopoly; an 
example of which is the electricity market. 

Although it is not feasible for a competitive 
environment to be established for a natural monopoly, 
there is still a role to be played by the competition 
authority.  Rather than trying to build a structure that 
would force prices down to the competitive level, the 
competition authority would instead seek to ensure 
that prices are not set too high above the competitive 
level. Consequently, instead of monitoring the 
structure of the market for these goods, the behavior 
of firms in naturally monopolistic markets would be 
regulated. 

Other Aspects of Competition Policy 

The discussions above are concerned with the 
economics of competition law and assume that the 
competition legislation is enforced by a single agent of 
the Government.  We now outline two features of a 
competition policy which highlight further economics 
principles involved in the enforcement of competition 
law. 

Competition Advocacy  
There is a common perception in the wider society that 
competition laws are established to protect the 
consumer.  This is certainly not the case; competition 
laws are established to protect the competitive 
structure of the market.  One factor which contributes 
to this misconception is probably the noticeable 
competition advocacy role played by the competition 
authority as it relates to consumer awareness. 
Competition advocacy refers to activities by a 
competition authority to promote a competitive 
economic environment by non-enforcement 

mechanisms, mainly through relationships with other 
governmental entities and by increasing public 
awareness of the benefits of competition.  Although 
advocacy programs protect the consumer, there is a 
more compelling reason for their existence: advocacy 
programs reduce market frictions and hence bolster the 
competitiveness of the market.  

The third feature of the perfectly competitive market 
establishes that information is crucial to the 
functioning of a perfectly competitive market.  The 
soundness of any decision taken by a consumer or 
producer depends on the amount of information 
available to the individual or firm.  The consumer’s 
purchasing decision is the most effective means of 
curbing the attempts by firms to exercise market 
power.  A perfectly competitive firm would never be 
able to sustain a price higher than the competitive level 
because each firm knows that consumers know they 
can buy an identical good for a lower price at another 
firm.  Hence, it is the consumer’s access to 
information, about the prices charged by each firm for 
instance, that ultimately restrains firms from exercising 
market power.  

Despite the obvious importance of information to the 
outcome of any decision-making process, one must 
also recognize that information is not free; information 
must be considered to be an economic good in a 
similar way that an apple is an economic good.  Like 
any other economic good, therefore, information is 
costly to produce or gather.  The main problem is the 
fact that while it would be beneficial for consumers to 
pool resources and share the cost of gathering the 
information, it might not be beneficial for an individual 
consumer to bear the cost on his own.  For instance, if 
the cost of gathering the information from every firm 
totals one dollar, it will not make sense for a consumer 
to bear this cost if said information will yield only a 
one cent reduction in price.  If at least one hundred 
consumers pooled resources however, and shared the 
cost of information gathered, then it would be worth 
their while to gather the information.  In essence, 
competition advocacy programs that, among other 
things, collect and disseminate information to 
consumers is a recognition by the authority that an 
action that could be beneficial to consumers when 
undertaken at the aggregate level might not be feasible 
when undertaken at the individual level.  In general, 
competition advocacy programs ultimately recognize 
that the resources required to deter firms from 
engaging in anti-competitive practices are considerably 
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less than the resources required 
to monitor, detect, investigate 
and prosecute alleged anti-
competitive practices after the 
fact. 

The Use of Multiple 
Agencies to Implement 
Competition Policy. 
Based on previous discussions, 
the presence of frictions and 
goods with non-traditional 
production or consumption 
characteristics precipitate 
second best approaches in 
enforcing competition law and 
these may differ from first best 
approaches in markets for 
traditional goods.  The very fact 
that different skill sets are 
required for a l ternative 
approaches implies that there 
are efficiencies to be gained 
f r o m  h a v i n g  s e p a r a t e 
institutions carrying out each 
role.  Through specialization, 
each institution develops 
expertise in an area and 
becomes more efficient.  The 
competition policy could 
therefore be implemented in 
one of two ways.  One way 
could have an institution 
housing specialized departments 
and the other way would be to 
have separate institutions 
specializing in the various 
functions.  Although neither 
form of implementation is 
innately preferred to the other, 
organizing competition policy 
around separate institutions 
r e q u i r e s  a n  a dd i t i o n a l 
consideration: there must be a 
concerted effort to coordinate 
the functions of these otherwise 
independent agencies. 

There are at least two reasons 
why the efforts of these 
agencies must be successfully 
coordinated: Firstly, even 

though the distinction between 
the roles of the agencies might 
be clear within these agencies, 
they might not be clear in the 
minds of consumers.  A 
successful coordination of 
efforts among agencies would 
ensure, for instance, that a 
complaint involving a request 
for individual redress at the 
consumer advocacy agency 
would be brought to the 
attention of, and possibly be re-
routed to the competition 
agency if it also vents significant 
competitive issues.  Secondly, 
there might be cases that 
legitimately fall within the 
purview of more than one 
agency.  In these instances, 
coordination would ensure that 
a method is devised to allocate 
these cases among the relevant 
agencies.  Such coordination 
would eliminate the duplication 
of efforts that would arise if a 
consumer lodged the same 
complaint at multiple agencies 
with overlapping functions  

Conclusion 

Social welfare is the central 
objective of any competition 
policy.  It is measured 
d if ferently  by  dif ferent 
governments.  At face value, 
competition law appears to be a 
product of legal and political 
minds; however, economists 
make a significant contribution 
to the policy.  This article has 
highlighted many of the basic 
economic principles employed 
to guide the application of the 
laws.  It has also shown how 
consideration of economic 
principles is undeniably at the 
forefront when the various 
institutions were set-up to 
secure the common objective of 
maximizing social welfare. ■ 
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N o, we’re not going metric!  We’re talking 
about the concept of ‘measurements’ in 
competition.  This concept can be 

explained by looking at what the Federal Trade 
Commission of the United States of America (USFTC) 
refers to as ‘monopolization’ under Section 2 of the 
Sherman Act, and what we refer to as ‘abuse of 
dominance’ under Section 20 of our Fair Competition 
Act.  The basic elements of the competition offences 
differ in each jurisdiction but the USFTC’s approach to 
investigating these cases is similar to ours and sheds 
light on the principles which we apply in our 
investigation of these matters. 

It is important to note that these competition 
‘measurements’ are applied only in respect of ‘rule of 
reason’ offences.  These are offences that require 
evidence that the relevant conduct has had, is having or 
is likely to have the effect of substantially lessening 
competition. These offences require that the 
competition agency weigh several factors of a case in 
order to determine the effect of the behaviour in 
question. Does the behaviour have any pro-
competitive/efficiency effects; and do those effects 
outweigh the anti-competitive effects?  These are the 
main questions that must be answered in a rule of 
reason investigation. The investigations involve 
detailed market analyses and it is at that stage that the 
competition ‘measurements’ are applied.  Per se 
offences, unlike ‘rule of reason’, do not require an 
assessment of the competitive effect of the activity 
involved.  

Market definition is the essential first measurement and 
encompasses the product and geographic aspects of 
the market.  The concept of ‘interchangeability’ 
involves the identification of those products in a 
specific market, which are actual substitutes for a 
product which is the subject of the investigation, and 
those which could become substitutes.  For example, 
soy milk may be an actual substitute for cow’s milk, but 
it is conceivable that goat’s milk could, in certain 
circumstances, be a substitute.  The concept also 
entails an analysis to determine the extent to which 

consumers would switch to another product if there 
were a marginal increase in the price of the 
‘investigated’ product.   

 In relation to the geographic market, the approach is 
to determine the outer boundaries of where the 
product is sold and ‘work back’ to the smallest region.  
So, for instance, the investigation starts with an 
examination of the international versus domestic 
markets and moves to regional, state, 
city/towns/neighborhood.  The question is posed 
whether a consumer will travel to a certain location to 
purchase a particular good (and evidence such as 
invoices, shipment and points of sale data are 
examined).  Additional pieces of information such as 
physical transportation costs, tariffs and actual 
consumer behaviour, are collected and analysed. 

An illustration of market definition at work is the US 
case of FTC vs. Staples and Office Depot.  The 
issue which arose was identification of the relevant 
market in which Staples and other office supplies 
depots operate.  Did it include paper, ink, computers 
and telephones?  Should other corporations which sell 
staples, such as Best Buy, BJ’s, CompUSA, Computer 
City, K-Mart, Local Stores, Office Max, Wal-Mart and 
others be included in the relevant market, resulting in it 
being defined more widely?  If all these companies 
were included, the Defendant would be attributed a 
relatively small market share.  The US FTC argued, 
however, for a narrower market, which resulted in a 
larger market share being attributed to the Defendant.  
The test applied was whether the presence of other 
stores would force Staples to keep prices down.  The 
Courts applied the Defendant’s broader market 
definition, however, resulting in it being attributed a 
smaller market share. 

The second measurement is of market power.  It was 
previously believed that holding a dominant share of the 
market primarily indicated market power.  The modern 
view, however, is that looking to current market share 
alone can be misleading.  Market power can  be 
inferred from a dominant share of a relevant market 
only if the enterprise is protected by barriers to entry.  
The USFTC uses a threshold of 60% market share as 
one indicator of market power and also uses the 

‘Measurement’ in Competition Law  

By Wendy Duncan 
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Miss Wendy Duncan is a Legal Officer at the Fair Trading Commission.   
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Herfindahl Hirschman Index (HHI) 
test for concentration. In applying 
the HHI test a score of 1800 and 
upwards ind icates  a  h igh ly 
concentrated market.  Information 
on market share is required in order 
to apply the HHI test. On a practical 
level shares can be determined in a 
number of ways including: 

• revenue measures 

• unit measures 

Market dominance is not an offence 
in and of itself.  Such a market 
condition can be attained as a result 
of natural advantages such as legal 
license, superior skill, or accident, 
and are not typically viewed as being 
anti-competitive.  In order for the  
offence of abuse of dominance to 
exist ‘something more’ than market 
power is needed and the question 
posed is whether that power has 
been used to harm the competitive 
process; for e.g. raise price, reduce or 
limit innovation, reduce output or 
eliminate competitors.   

After these major measurements are 
applied, the matter is placed on the 
scale and the benefits or pro-
competitive aspects of the behaviour 
are weighed against the detriments. If 
the detriments outweigh the benefits 
then the conduct under review may 
amount to an offence against 
competition.  So, you see, there is 
much more ‘weight’ to competition 
than meets the eye! 
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Consumers – the beneficiaries 
of competition 

Introduction 

C ompetition law is designed to protect competition by prohibiting 
anti-competitive business practices.  These practices generally 
result in higher prices for consumers. In a competitive market, 

each competing business will try to attract consumers by cutting prices 
and/or improving the quality of its goods or services.  When firms 
compete, consumers benefit in terms of wider availability of goods and 
services, greater innovation and lower prices.  By enforcing the Fair 
Competition Act, the Fair Trading Commission ensures that consumers 
are able to reap these benefits. 

In competitive markets consumers are always the winners: they have the 
voting rights as to whether a firm fails or succeeds.  Consumers exercise 
that right whenever they make a purchase.  Firms that are not efficient 
and therefore lack the ability to respond effectively to the demands of 
consumers are likely to fail.  In a monopoly situation consumers are 
deprived of the benefits of competition.   

Restricting competition 

While competition encourages firms to become more efficient and to 
offer a greater choice of products and services at a lower cost, it is 
recognized that firms may also employ various business conduct, either 
individually or jointly, to restrict competition.  Anti-competitive behaviour 
directly harms consumers by creating situations in which prices are higher 
than they would have been in competitive markets.   
There are three main types of business conduct that can have anti-
competitive effects in the marketplace: horizontal and vertical 
arrangements, practices by a firm in a dominant position and the merging 
of firms. Horizontal and vertical arrangements occur between two or 
more firms. While some vertical arrangements may lead to greater 
efficiency and thus be pro-competitive, horizontal arrangements are more 
often than not outrightly anti-competitive as they involve firms that are in 
direct competition with each other.  Such arrangements may seek to fix 
prices, allocate markets and restrict output; and by their very nature 
directly reduce consumer welfare.   Firms in these types of arrangements 
agree among themselves to collude rather than compete. Vertical 
arrangements are those entered into by firms, each operating at different 
levels of a supply chain and therefore are not in competition with each 
other.  
The effect of mergers on the market is similar to that of horizontal 
arrangements in that the number of firms competing is reduced.  Some 
mergers, however, may result in greater efficiency and thus lower prices 

By Tameka Samuels 

Miss Samuels is a Complaint Officer at the Fair Trading Commission. 
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for consumers.  Dominant firms harm markets and 
thus consumers in a two main ways.  First, the artificial 
shortage of goods and services results in a 
misallocation of resources whereby the amount that 
some consumers are willing to pay is more than the 
production cost but less than the actual price being 
charged.   Second, a dominant firm will engage in 
practices to drive out its competitors or to prevent new 
firms from entering the market.  Finally, dominant 
firms tend to be less innovative.  All these practices of 
a dominant firm result in higher prices, lower quality 
and less choices for the consumer.  Effective 
enforcement of competition laws deters firms from 
carrying out anti-competitive practices. 
Enforcement of competition law  

Competition agencies all around the world have been 
working assiduously to halt anti-competitive behavior 
and thus ensure that consumers derive the full benefit 
of competition.  There are numerous examples of how 
enforcement of competition laws benefits consumers 
directly.  

The Microsoft case is a very good example of how a 
firm can deprive consumers of choices and of how 
competition authorities try to restore competition in 
markets.  The case is about Microsoft’s refusal to 
disclose information necessary for its rivals’ server 
products to interface with Microsoft 
Windows operating system.  This action 
resulted in the rivals being unable to 
develop software which is compatible 
with Windows operating system.  
Microsoft’s action posed the problem of 
eliminating competitor’s products from 
the market thus denying consumers the 
opportunity to choose the software best 
suited to their needs. The decisions in 
this case resulted in a change in 
Microsoft’s operation and increased 
consumer choices. 

The ruling by the Federal Competition 
Commission in Mexico, referred to on 
page 5 ante, means that there will be 
more competition in the carbonated soft 
drinks market in Mexico; and consumers 
will therefore have more choice in 
supermarkets and shops in terms of what soft drinks 
they buy.  

The Role of the Consumer 

The existence of legislation and a competition agency 

by themselves are not enough to ensure that markets 
become competitive and firms behave in ways that are 
beneficial to economic efficiency and thus consumer 
welfare. For competition to be fierce, certain essential 
ingredients need to be in place within the national 
competition agency, the policy framework and society 
as a whole. Essential to the growth and development 
of a competition culture is the consumers’ 
understanding that competition policy and consumer 
welfare are interdependent, and that competition is 
maintained by individuals’ attitudes and practices 
regarding their purchasing decisions.  
Consumers should recognize what competition means, 
and take advantage of the fact that demand influences 
the competitive interaction of firms.  It matters in 
particular how much a firm stands to gain if it 
improves the quality of the services offered to 
customers, or to lose if it offers a less attractive deal. 
When markets work competitively, the interest of each 
firm is to serve consumers better than its rivals do. It is 
this rivalry that benefits consumers in the short run in 
terms of lower prices; and over time as well as each 
firm strives to increase its efficiency and thus develop 
better products. 
Consumer vigilance 

Not all situations whereby consumers pay higher prices 
or are deprived of choices are consequences of anti-

competitive behaviour.  There are 
certain red flags, however, that 
consumers should look out for as these 
may signify instances of anti-competitive 
practices at work. 
Consumers should look out for 
instances whereby competitors tend to 
operate in defined areas which do not 
overlap.  This could be a sign of market 
sharing.  Consumers need to take notice 
of situations whereby particular products 
are no longer stocked at supermarkets 
and at the same time a rival’s product is 
being prominently displayed.  In 
situations whereby products are no 
longer available consumers should 
always seek to find out what the 
problem is, instead of just buying 

another product.  By exercising their right to choose 
wisely which firms they support and by conducting 
careful research to ensure that they are getting the best 
value for money, consumers can contribute 
tremendously to healthy competitive markets.■ 
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The Impact of  Competition on the Jamaican 
Telecommunications Industry 

 

 

ABSTRACT 

The last four years since competitive entry to the Jamaican 
telecommunications markets were marked by significant 
developments as the legal monopoly of Cable and Wireless 
Jamaica (C&WJ) came to an end.   Two new mobile operators 
entered the industry in 2001 (Digicel and Centennial Digital, 
now Oceanic Digital) and consequently, aspects of the retail 
markets have become somewhat competitive.  The mobile industry 
is now characterized by consistent promotional activities on the 
part of all the players.  However, there are still concerns in 
relation to market power especially in wholesale markets, 
(particularly with respect to call termination services). 
National Regulatory Agencies (NRAs), through regulatory 
intervention, play a pivotal role in these telecommunications 
markets in terms of facilitating competitive outcomes.  The 
markets for mobile call termination are considered to be 
monopoly markets and it is the regulator’s responsibility to, 
where necessary implement appropriate regulations to facilitate 
competitive outcomes in such markets. 
This paper maps some of the changes in the telecommunications 
markets that resulted from competitive entry. 

Introduction 

T he Telecommunications Act, 2000 (the Act) 
mandates the Office of Utilities Regulation 
(the Office) to function as the independent 

regulatory body for the telecommunications sector in 
Jamaica. 

Among the objectives of the Act are the promotion 
and protection of the interest of the public.  In the 
confines of the regulatory framework, the Office is 
responsible for promoting and protecting the interest 
of two main groups, consumers and operators.    The 
Office must: 

a. promote fair and open competition in the 
provision of specified services and 

telecommunications equipment; and 

b. promote access to specified services; 

while ensuring that the utility service providers 
(operators) have an opportunity to make a reasonable 
return on capital invested in providing the service. 

In an effort to achieve these objectives the Office 
issued several Determination Notices.  These relate to: 

• Dominant Voice Carriers, August 14, 2004. 

• the Reference Interconnect Offer (RIO) stipulating 
the terms and conditions under which C&WJ 
proposed to permit interconnection to its 
telecommunications networks. 

These decisions have proven to be critical in the 
transformation of the telecommunications markets.  
This paper maps some of the changes in the markets, 
that resulted from competitive entry, facilitated by 
some of these decisions. 

Regulatory & Industry Situation before the New 
Act 
Between 1993 and 1999, the Fair Trading Commission 
investigated several complaints against Cable and 
Wireless Jamaica (the incumbent telecommunications 
operator, CWJ) for abuse of dominance and misleading 
advertising.  The OUR, was unable to effectively 
regulate CWJ until the OUR Act was amended in 
October 2000. 

Through an established consultative process, the OUR 
& CWJ initiated a rebalancing program for telephone 
rates.  In 1999, access lines’ share of CWJ’s profit was 
negative 45% while incoming international calls 
contributed 110%. 

This skewed distribution of profit was attributable to 
the disproportionate rates for international calls and 
domestic customer access services (lines and calls).  
Patrick Williams is an Economist at the Office of Utilities Regulation 
(OUR).   

The views expressed in this article are strictly those of the author and do 
not necessarily reflect the views of the OUR. 

By Patrick Williams 
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The rate-rebalancing program that commenced in the 
late 1990s continued under the four year price cap 
regime of 2001.  Consequently, on one hand, the peak 
rate for direct-dialed international outgoing calls for 
zone one reduced by an average of 16% per year 
between 2001 and 2004.  On the other hand, inter-
Parish rates increased by an average of 33% over the 
same period. 

With the privatisation of the incumbent operator 
during the 1990s, the fixed line telephone penetration 
increased from about 5% in 1991 to 19% in 2000 but 
remained concentrated in the urban areas.  Although 
penetration increased fourfold, the waiting list for fixed 
line service in 2000 was over 214,000, 42% of the 
number of fixed lines in service at that time.  Mobile 
penetration increased from 0.6 in 1992 to 9.6 in 2000 
but remained low relative to liberalized markets.  Low 
penetration coupled with the absence of competition, 
resulted in high prices. 

Regulatory & Industry Situation Post 
Liberalization 
Partly as a consequence of the rebalancing process 
(which resulted in higher domestic tariffs), 
fixed line telephone penetration decreased 
from about 19% in 2000 to 16.9% in 2003.  
Additionally, the waiting list for fixed line 
service reduced from 214,010 in 2000 to 
164, 880 in June 2003. 

Two new mobile carriers Digicel & 
Centennial Digital, now Oceanic Digital  
commenced operations in 2001.  
Facilitated primarily by the reference 
interconnection offer (RIO) and the 
resulting agreements between CWJ fixed carrier service 
Division and the new mobile operators, mobile 
penetration increased rapidly from 9.6% in 2000 to an 
estimated 61.5% in 2003. 

The fierce competition in the market for international 
outgoing calls contributed to the per minute (pm) 
charge for fixed line calls moving from $27 to call 
USA, Canada, and UK in 2000 to $16.50pm in Sept. 
2003.  Obviously, the rebalancing process contributed 
to this decline but competition exacerbated the rate at 
which international calling rates tumbled. 

Domestic Industry/Market Analysis 
The OUR commissioned a household and corporate 
survey (December 2003 – January 2004) with a sample 

size of 1,200 households across the Island.  The survey 
showed that 86% of householders have access to at 
least one telephone line.  Of this group, 55% had 
mobile phones only, 38% had both mobile and fixed 
lines and 7% had fixed lines only. 

Fixed Telephony Line Access Market Structure 
Until November 2002, the market for fixed line access 
was monopolized by C&WJ.  Since that market was 
liberalized in September 2002, 35 domestic carrier 
licences were issued but only one new operator (Gotel) 
currently offers service.  Even so, the degree of market 
concentration has remained basically unchanged.  The 
extent of C&WJ’s market power was confirmed by the 
survey result, which showed that C&WJ controlled 
over 98% of the fixed line market for telephony access. 

Although GoTel’s entry into the fixed telephone access 
market has reportedly satisfied the necessary 
conditions for effective competition, this is not 
sufficient to ensure the realization of effectively 
competition. As at 2003, Gotel had installed capacity to 
serve over 50% of the existing demand for fixed line 
service.  Entry barriers and competitive constraints 

limit the competitive environment in the 
fixed telephone access markets. 

According to the FTC’s publication, A 
Guide to Anti-Competitive Practices, it … 
“will generally consider an enterprise to be 
dominant if it has a 50 percent market 
share.”  Based the EU's Article 82, 
dominance is presumed if a company has a 
market share that is consistently over 50%.  
As at December 31, 2002, C&WJ’s fixed 
access market share was 99.5% and has 

remained well above the 50% threshold, indicative of a 
presumption of dominance. 

Entry Barriers 
The FTC’s guidelines indicate that, “An enterprise with 
a persistently high market share may not necessarily 
hold market power if entry to the market is easy”.  
However, persistently high market share coupled with 
high entry barriers points to a dominant market 
position. 

The local loop is generally viewed as the last area of 
dominance in the world’s telecommunications industry.  
In the UK, after 16 years of deregulation, British 
Telecom retained over 80% of the fixed-access market 
(business and residential) and the rate of erosion of its 



F
T

C
 N

E
W

SL
E

T
T

E
R

  
V

O
LU

M
E

 X
  

D
E

CE
M

BE
R 

20
05

 

Competition in telecoms    37

market share continued to decline.  In most regulatory 
jurisdictions, the telecommunications legislation 
enforced by the national regulatory authority (NRA) 
provides for local loop unbundling (LLU) .  This 
provision is in recognition of the fact that it is not 
economically feasible to duplicate the local loop on any 
significant scale.  In addition to the cost of duplicating 
the local loop, an entrant would also have to invest 
additional amounts to encourage subscribers to switch 
to its service.  Ensuring appropriate levels of quality 
(inclusive of redundancy) would be a major 
determining factor of substitutability. 

It is yet to be seen if any public voice carrier can 
overcome these hurdles.  In the case of the UK, if 
OFTEL (now OFCOM) had allowed BT’s prices to be 
removed from price cap regulation based on the 
liberalization of the fixed access market, the entry of a 
competitor in 1984 and the further opening of the 
market since the review of the BT-Mercury duopoly in 
1991, then BT’s continued dominance would be 
further prolonged and OFTEL would have failed to 
protect consumers. 

As indicated in the OUR’s “Guidelines for Assessing 
Dominance”, the OUR has adopted the commonly 
used Hirschman-Herfindahl index (HHI) to measure 
market concentration.  As at December 2004, a HHI 
value of 9,800 confirmed that the market was still 
highly concentrated.  Given the rate of decline in 
concentration and the height of market entry barriers, 
the OUR expects the HHI to remain above 1,800 (the 
threshold for concentrated markets) for at least the 
medium term. 

Consequently, in August 2003, the OUR determined 
that Cable and Wireless Jamaica remained dominant in 
the markets for fixed telephony access and associated 
domestic calling markets. 

The retail mobile markets for access and calling 
services are distinctly different and much more 
dynamic when compared to the relatively static markets 
for fixed line services. 

Mobile Telephony 
Most householders surveyed (97.5%) indicated that 
they subscribe to a pre-paid package.  This is so even 
though the post-paid rates are generally lower than pre-
paid rates for both on-net and off-net calling services.  
This may be due to the fact that post-paid packages 

require a $700 to $5,500 monthly subscription charge. 

The effect of liberalization can be demonstrated by the 
degree of market concentration.  Based on the number 
of mobile subscribers, market concentration moved 
from a high of 10,000 in March 2001 when C&WJ was 
the only service provider, to 5,482 in December 2001.  
On the basis of this data, it seems that the markets for 
retail mobile products and services were initially 
becoming increasingly competitive, but concentration 
increased from 5,482 in December 2001, to 6,159.83 in 
December 2003.  Based on subscriber estimates, 
however, concentration reduced to 4,751.5 in 2004. 

International Calling Prices 
Apart from the rebalancing program, there were other 
factors acting to reduce international calling prices.  
These include mandated reductions in the settlement 
rate and competitive pricing by mobile operators.  
International mobile calling rates to the USA reduced 
from a high of $53 per minute in 2000 to $14.50 per 
minute in 2004 on one network.  In fact, these rates are 
now lower than some domestic mobile-to-mobile off-
net rates.  Further, with the phenomenal growth of the 
prepaid service, registration fees which were as high as 
$1500 were driven to nil. 

Proposed Regulatory Action to Increase 
Competition in the Retail Call Markets  

In an effort to increase competition in the markets for 
fixed network services, the OUR proposes to allow 
indirect access (IA) to C&WJ’s fixed telephone 
network.  Without IA, a competing  network operator 
wishing to provide call origination services to C&WJ’s 
customers would have to deploy a local loop network 
and attract those and/or new customers to its network.  
The level of risk associated with this investment has 
limited the development of competition. 

Assuming that the benefits of IA outweigh the cost, if 
implemented, it will enable C&WJ’s customers to 
choose an alternative operator to deliver some or all of 
their calls.  Further, the required investment for market 
entry with IA is lower and the overall cost of market 
entry may also be less.  

The lower barriers to entry for call service providers 
together with the reduced cost of customer switching 
between call service providers means that the 
introduction of IA may stimulate competition in the 
market for fixed line retail calls more quickly and 
effectively than would otherwise be the case.■ 
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PRODUCTS AND SERVICES 
Year 

2002/2003 
Year 

2003/2004 
Year 

2004/2005 

Airline Services 5 6 4 
Auto Parts & Accessories 7 8 8 
Automobiles 159 90 73 
Banking/ Financial Services 29 20 8 
Clothing & Accessories 17 12 9 
Computers 29 14 19 
Construction/Home Repair Supplies 2 9 11 
Education 14 16 7 
Electronics 1 16 6 
Food Items 10 8 10 
Hardware Products 10 6 3 
Household Appliances 83 42 17 
Household Furnishings 46 22 14 
Insurance1 6 10 9 
Media 8 5 8 
Office Equipment 3 2 1 
Petroleum Products & Accessories 6 5 10 
Professional & Specialist Services 2 14 6 
Real Estate 13 4 8 
Telecommunications Equipment 13 35 28 
Telecommunications Services 73 38 22 
Transportation Systems 7 2 5 
Utilities. 2 4 4 
Other2 38 109 49 
TOTAL 583 497 339 

1 Includes Auto, Health, Life and Peril. 
2  Includes product areas such as Agricultural Products, Optometric Goods & Services, Auto Repair Services. 



 

 
 

 

 

 
            

 

 

 

 

 

       

 
  

Instruction:  Fill in the grid so that every 
column, row and 3x3 square includes all 
digits from one (1) to nine (9).   

Target time: 15 minutes. 
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