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FOREWORD

Through the publication of its annual
newsletter, the Fair Trading Commission (FTC)
highlights its work and explores the myriad
competition issues which require attention.

Some conducts although anti-competitive can
also have welfare enhancing effects. These
conducts are subject to a rule of reason
approach. Other conducts are considered to be
unlikely to have any welfare enhancing effects
and are therefore deemed per se illegal. This
edition of Competition Matters presents two
engaging articles on the issue of per se offences;
one with particular focus on tied selling under
the Fair Competition Act (FCA).

In recognition of the role that demanding and
well informed consumers can play in
galvanizing a competitive market, we provide
some useful information with which consumers
must be armed when they purchase goods and
services.

The telecommunications industry has
experienced and is still experiencing significant
changes with respect to the level of
competitiveness, the range of services and the
different methods of providing those services.
Central to the growth and expansion of that
industry is access; and we are pleased to include
two very interesting articles which explore the
role and nature of access in that fast growing
industry.

Competition Matters is a publication of the Fair Trading

Commission. For questions, comments or additional
information please contact:

FAIR TRADING COMMISSION
52 Grenada Crescent,
Kingston 5, Jamaica
Tel (876) 960-0120-4 Fax (876) 960-0763
e-mail fic@cwjamaica.com

Website: www.jftc.com
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Code of conduct for gasoline retailers
and marketers

HE Jamaica Gasoline

Retailer's Association has for

some time now been
complaining about the practices
of petroleum marketing
companies. It is against this
background that the Minister of
Commerce, Science and
Technology issued a Directive
to the FTC to carry out research
and investigation into the practices
within the petroleum industry, with
particular focus on gasoline retailing
through service stations. The Directive
required that the FTC prepare and later
implement a Code of Conduct to govern the rclationship
between marketing companies and retailers. The mandate
required that the focus of the Code be the protection of the
Jamaican consumers. Given the mandate of the FTC, this
was interpreted to mean that the ultimate outcome of the
Code is to ensure the lowest possible automotive fuel
prices and the widest possible choice of retail outlets for
consumers.

Investigation was carried out within the context of the
FCA, the objectives of which are to encourage
competition in the conduct of trade and business in
Jamaica and to ensure that all legitimate business
enterprises have an equal opportunity to participate in the
Jamaican economy. These objectives which are supported
by the provisions of the FCA are geared towards ensuring
market efficiency, better goods and services and a wide
range of product choices at the best possible prices. The
focus of the FTC in this matter was therefore to ensure that
competition is not being distorted by companies engaging
in anticompetitive activities, which ultimately undermine
consumer welfare.

Markct conduet was investigated to determine
whether there was evidence of predatory pricing, price
discrimination, price fixing, resale price maintenance and
exclusive dealing. While our investigation revealed no
evidence of predatory pricing, price fixing or resale price
maintenance, it confirmed cxclusive dealing to be a main
feature of the petroleum industry. This activity can be
used to facilitate as well as to reduce competition.
Competition may be facilitated through the elimination of
free-riding by one supplier on the investment of another;

but competition may bc
undermined when such

‘(l‘f\l'l agreements are used to

= prevent entry into and
expansion of players
within a market. Some

exclusive contracts
were found to be for as
long as fifteen years.

To the extent that the
differences in the priccs
charged to retail outlets within
the same network are not based on
differences in the costs associated with
supplying the outlets, there was evidence of price
discrimination. We found also that at least one marketing
company, in the sale of properties which currently house
gasoline retail outlets, is seeking to restrict purchasers
from operating such retail outlets on those properties.
Apart from restraining trade, this practice will eftectively
reduce the number of retail outlets.

The provisions included in the Code are those which
we believe will stimulate more competition in the industry.
Thus we have sought to curtail and/or prevent price
discrimination and predatory pricing; to shorten exclusive
contracts with respect to retailer-owned property; and to
circumscribe the marketing companies' attempts at
reducing the number of retail outlets and in eftect the level
of competition.

The Minister instructed that the focus of the Code be
the protection of the consumer. Competition ultimately
benefits consumers. We found that in some cases
consumers are deprived of information regarding prices of
fuels. A significant number of retailers do not display
prices on the display boards, and although the prices are on
the pumps consumers are prejudiced if they have to wait
until they reach to the pump to obtain this material piece of
information. They would be required to subject
themselves to the inconvenicnce of having to pull off the
road. Such a system does not enure to consumer welfare.
The FTC belicves that a requirement that prices be
prominently displayed will provide consumers with
material information in a timely and convenient manner so
that they can makc informed choices, stimulating price
competition within the industry.

Please see the Code on page 41
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Airlines must say more in ads

COMPLAINT to the FTC in late 2002 indicated
that after taxes and fees were added to the
dvertised cost of an airline ticket, the increase in

price was by 53%.

The Commission felt that consumers were largely
unprepared for such levels of increase over and above the
advertised price of a ticket, and were effectively being
misled as to the ultimate cost of'an airline ticket. Under the
FCA, providers of goods and services are prohibited from
making represcntations to the public that are misleading in
a material respect. The total amount payable upon
purchasing an airline ticket, like any other good or service,
is material information; and airlines are therefore obliged,
as faras possible, to setout the TOTAL cost of tickets in

their advertisements. pecial

Introductory Fare

)

Arising out of
discussions between the
Commission Staft and all
airlines operating out of
Jamaica, airline
advertisements since
March 1, 2004, reflect as
accurately as possible the TOTAL cost of a ticket.
Advertisements now indicate either the range of
percentage or dollar figure increase; or the approximate
amount of taxes, charges and/or fees which will be added
to the advertised price of an airline ticket.

*Taxes of approximately US530.00
are additional,

Misrepresentation -
Is proof of intent necessary?

HE INFORMANTS complained

to the FTC that they purchased

townhouses from SHB Holdings
Ltd. and Forest Hills Joint Venture
Ltd. (thc Respondents) after reading
advertisements promising, among
other facilities, a swimming pool,
tennis court and clubhouse. The
facilities promised were not provided.
In September 2001 the Staft filed a
suit against the Respondents in the
Supreme Court charging misleading
advertising, in breach of Section 37 of the FCA. In their
defence, the Respondents claimed that the advertised
features were not provided because they did not have the
capital to finish the project as the Informants were in
arrears and there was a slump in the economy.

In its Judgement handed down on July 19, 2002, the
Supreme Court found that the Respondent had not
breached the FCA because at the time of making the

representations it had
intended to honour them.

The FTC appealed the
decision and the majority
view expressed by the Court
of Appeal, was that Section
37 creates an offence of strict
liability.  This means that
intention was considered to
be irrelevant in the
construction and/or
application of the Section. The Court found that the
Respondents had breached the Section and ordered that
they pay to the Crown a pecuniary penalty of
$2.500,000.00.

This case marks a milestone in the development of
competition case law in Jamaica and the Caribbean insofar
as it establishes a precedent regarding whether intention
should be taken into account when persons or enterprises
are charged with the offence of misleading advertising.



CIMS improves FTC’s efficiency

MAIJOR PART of the functions of the
FTC is to investigate complaints from
individuals and companies concerning
breaches of the FCA. The FTC handles
approximately one thousand cases per year in
addition to approximately sixteen hundred
(1,600) telephone inquiries that for a variety of
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it had no workflow management capability;
very poor reporting facilities and was not
designed to allow the full Staff complement to have access
atthe same time.

In February of 2004, the FTC implemented a new case
and workflow management system, called Case
Information Management System (CIMS) which was
procured with financial assistance from the United States
Agency for International Development (USAID) through
the New Economy Project (NEP) and sourced through
International Business Machines (IBM).

The objectives of the NEP project with respect to CIMS
were to establish workflow patterns which will enable the
FTC to develop clear business processes for faster and
more accurate processing of complaints; and to reduce the
time taken to resolve cases/matters relating to
anticompetitive practices in trade and business by at least
40%.

CIMS allows for improved workflow processes and the
capture and preservation of all information within the
Commission's domain. Sincc its implementation the FTC
has achieved the following efficiency objectives:

m A 60% reduction in the time taken to create monthly
reports on cases.

m A 60% reduction in the time taken to extract data on a
case; and the ability to identify the modifications made
since last extraction.

m Through alerts, a 30% reduction in the number of

inactive cases that remains open.
m A 50% reduction in the time taken to extract statistical
data.

The system also allows the FTC to maintain the
integrity of all cases and provide reliable and current
information at various stages of the investigative process.
Some of the features of CIMS are:

1. It records the number of days of inactivity on each
case and sends an Alert to the Assigned Officer and
his/her Department Head whenever days of inactivity
exceed the norm.

Accountability. The History Log of each Case
provides in date order, a summary of all tasks which
have been performed on each case; and records the
name of the task, the date and time at which it was
performed and the name of the person who perforimed
that task. This is a fixed record and cannot be
amended or manipulated by anyone. Thus, at a quick
glance, a User is able to determine what has been done
ona Case, when it was done, and by whom.

. It creates and maintains an electronic copy of each
Case, or a mirror image of the Case file docket. This
allows for quick and easy access to all information
within each Case. It therefore provides another
avenue through which information can be dispersed.
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4. Information can be transmitted by e-mail internally to extract statistical data.  Previously, all such

and externally, again reducing the amount of paper information was extracted manually and took an
which the Commission uses. CIMS is set up to inordinate length of time.
indicate to Officers, via e-mail, when a Case is their
responsibility and when attention is required. 7. 1t reduces by more than 90%, the time it takes to
extract data on any one casc and to identify the
5. It expedites the production of various types of modifications made since the last extraction. With
Reports.  CIMS reduces the time it takes to crcate CIMS, this task takes about a minute to perform. Prior
monthly Reports by about 70%. Prior to CIMS, it to CIMS, ittook at feasta 'z hour to perform this task.
took approximately one week to create the monthly
Status Reports required by Commissioners. With 8. Itsignificantly reduces the length of time required for
CIMS, the same task is largely automatic and takes a new Officer to familiarize himself with a Case. A
approximately 2 day. new Officer can quickly and easily determine the
status of an investigation and the follow-up activities
6. Tt facilitates significant reduction in the time taken to which should be carried out in order to complete the
prepare Statistical reports required by the Planning investigation.

Institute of Jamaica, the Statistical Institute of
Jamaica, other Government Agencies and news — CIMS has truly revolutionized case management and
reporters. There is a 50% reduction in the time taken  information storage in the FTC.
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to make that determination. This should go a far way in
assisting the Staff to pursue complaints in this area and
establish viable cases for appropriate Court action.

The FTC lobbied the relevant Ministries and
agencies for the formulation of standards; and on
July | of this year the Ministry of Science, Commerce and
Technology issued the Amended Motor Vehicle Import
Policy. The Policy addressed several issues, but we were

FTC NEWSLETTER



Shirley Playfair Lecture

THE FIFTH Lecture in the Shirley Playfair Lecture Serics was held on Thursday,

November 18, 2004, at the Jamaica Pegasus Hotel.

The guest speaker was Dr. William Bishop, an expert on the
economics of Competition Law with over 20 years
experience as an advisor to companies all over the world.
He lectures in the Economics of Competition at the College
of Europe in Bruges; and is Chairman of Lexecon Ltd., an
Economics consultancy firm.  Dr. Bishop has had
Lectureships at the London School of Economics, Oxford
University and Universities in Canada, Australia and the
United States. He has also made appearances as an expert
witness before the Courts of several European countries and
the European Commission; the Ways and Means Committee
of the US House of Representatives, and the Merger and

Guest lecturer, Dr. William Bishop
as he delivers his presentation at

Monopoly Commission.

the lecture.,

The Lecture was well attended by a wide cross section of
professionals and Government Officials, members of the business community, as well

as students.

Dr. Bishop's presentation was entitled “Antitrust Iessons from the Microsoft wars:
economics of dominance, regulation and intellectual property”. It explored a number
of critical questions which competition practitioners must grapple with when dealing
with dominant firms, Intellectual Property and essential facilities. These questions are:

1. In what circumstances will one firm be compelled to deal with its rivals?
2. When dealing is compelled, how should the price and terms on which they dcal

be determined?

3. Should special rules be applied wherc [P is involved?

Dr. Bishop(center) speaks with Dr. Perer-John
Gordon, Chairman of the 'TC and Mrs. Barbara
Lee, Executive Direcror.,

What was clear from the presentation is
that there are no universal answers to these
questions.  The trcatment will vary
depending on the actual situation. One
noteworthy circumstance under which
dealing is likely to be compelled is when
there is a remedy available that could
work. This means that a firm may be left to
behave anti-competitively if an
appropriate workable remedy cannot be
found.

The Jamaica Information Service assisted
with the promotion of the Lecture.
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Minimum resale price maintenance

- can we agree?

N SEPTEMBER 10, 2004

Hurricane Ivan skirted the

southern coast of Jamaica;
sparing us, once again, from a direct hit
and the level of devastation which would
have resulted. The fringe winds, however,
have blown-up issues relating to pricing, such
as regulatory controls. When the carpenter who
removed my ply board makeshift shutters after the storm,
expressed his outrage that a certain establishment had
substantially raised its prices for a particular food item;
and demanded that the FTC take immediate action to
address the problem, T gained deeper appreciation of the
need for continuing public education, specifically
regarding the mandate of the FTC and our role with
respect to pricing.

The FTC sceks to encourage competition in the
conduct of business so that consumers may enjoy
compcetitive prices and product choices. The FTC does
not regulate prices and for the most part enterprises are at
liberty to determine the prices of their products. The FTC
will become involved, however, when the behaviour
related to pricing constitutes anti-competitive conduct,
¢.g. minimum resale price maintenance.

Section 25(1) of the Fair Competition Act (FCA) states
that:

“Any term or condition of an agreement for the sale of

goods by a supplier to a dealer is void to the extent that
it purports to establish or provide for the establishment
of minimum prices to be charged on the resale of goods
inJamaica.”

Put simply, this means that any arrangement between a
supplier and a reseller whercby the reseller is prevented
from advertising, displaying or selling goods below a
specified price, is illegal. Note, however, that the FCA
does not prevent a supplier from specifying a maximum
price for resale. The term 'supplicr’ includes a person or
association (that is, a number of persons) acting on its
behalf; and under Section 2 of the FCA agreement
includes:

“any..arrangement, or
understanding whether oral or in
writing or whether or not it is
intended to be legally enforceable”.

This means that, even in the absence
of formal writing, the existence of
an agreement may be inferred if
there is evidence of a meeting of

the minds, an understanding or

intention on the part of two or more

In the hypothetical case of Fancy Furniture

persons
Incorporated, where a supplier of high quality furniture,
forbids Mr. Smallman, a reseller, to discount furniture
below prices sct by Fancy Furniture Inc., and he agrees,
their conduct might be evidence of the sort of
'arrangement' or 'agreement’ which we have described.

Minimum prices may be established by direct and
indirect means. Direct means would include simply
setting a basic price below which prices should not be
reduced, setting percentages by which prices should be
increased or creating a specific range within which prices
must remain. Indirect means would include the use of
discounts, as in the above example, or credit terms. So, for
instance, it would be illegal for a credit card Company to
attempt to prevent businesses from offering lower prices
to customers who purchase with cash rather than by credit.

Asacorollary to sub-section (1), sub-section (2) makes
itillegalto:

(a) include such terms in a contract for the sale of goods:

(b) require such terms to be included in a contract as a
condition for supplying goods to a reseller;

(¢) notify resellers or publish on or in relation to any
goods, a price stated as or understood to be the lowest
price that can be charged on the resale of the good.

According to sub-section (3) any such anti-competitive
conditions of agreements will be null and void. Note that
the anti-competitive provision does not nullify the entire
agreement, The rest of the agreement will remain



enforceable. The offence of minimum resale price
maintenance constitutes a per se breach of the FCA. This
means that the conduct is, by itself, sufficient evidence
that a breach has occurred and there is no need for an
assessment to be conducted to prove a negative impact on
competition.

The provision contained in sub-section (4) allows a
supplier to recommend prices at which particular goods
may be sold. He may not prevent the reseller from
charging or advertising below those prices. For example
a Company, Pastries and Such Delights Ltd., makes a
special type of gourmet potato pudding which it packages
and sells to retail food stores. The Company wants to
maintain a high price for the product and places a
recommended price on each package. One retailer, in
order to improve business, advertises a special on these
puddings at a price below the recommended price.
Pastries and Such Delights Ltd. becomes aware of the
special and threatens to stop supplying the retailer unless
it complies with the recommended price. If the retailer
complies with this demand, then both parties would be
practising minimum resale price maintenance. Publishing
a list of recommended prices is therefore not illegal, but
insisting that persons charge those priccs, is.

The main reason why suppliers establish resale prices
is that they want to give resellers attractive profit margins
or to maintain brand positioning. Minimum resale price
maintenance is usually associated with branded goods;
these can be identified by the consumer as the products of
a particular manufacturer, whose continued sales depend
on the customer's good will. Brand positioning refers to
that which distinguishes a particular brand in the minds of
consumers, relative to its competition. Reducing the
price of a certain brand might affect consumers'
perception of the value of the brand.

Whatever the motive behind this sort of behaviour, the
FCA renders it illegal and members of the public must be
vigilant so that breaches of this nature may be brought to
the attention of the FTC.

Tying - per se or
rule of reason?

Introduction

ING REFERS TO the case where the supplier
makes the purchase of one product (the “tying”
product) conditional on the purchase of a second

product (the “tied” product). Tying can be pure or mixed.
Pure tying means that the products cannot be separately
purchased at all whereas mixed tying allows for products
to be bought separately although on less favourable terms.
There are various ways in which tying may be effected:

e Direct tied sales where goods or services are packaged
together as one unit;

¢ Contractual tying where a contract to retail a good or
service is made conditional upon the agreement to
retail another good or service;

e Discounting whereby the discounts applied to one
good or service are made conditional upon the
purchase (or sale) of another good or service. This
gives incentives to the retailer/customer to sell/buy the
related good in order to obtain the discount, which
leads to the same 'tied' outcome. Popular cable
networks, for example, have been sold in a package at
adiscount from the single product price. Suppliers use
this to encourage cable systems operators to carry
multiple networks and achieve cross promotion
among networks in the package.

Tying and the Fair Competition Act

Section 33(1) of the Fair Competition Act (FCA)
addresses tied selling. The section defines tied selling as
follows: -

“tied selling” means —

(a) any practice whereby a supplier of goods or
services, as a condition of supplying the goods or
services (in this section referred to as the “tied
goods” or “tied services”, respectively) to a
customer, requires the customer to

(i) acquire any other goods or services from
the supplier or his nominee, or
(ii) refrain from using or distributing, in

conjunction with the tied goods, any
other goods that are not of a brand or
manufacture designated by the supplier
or his nominee; or
(b) any practice whereby a supplier of goods or
services induces a customer to meet a condition
set out in paragraph (a) by offering to supply the

Oftences -
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tied goods or tied services to the customer on more

Sfavourable terms or conditions if the customer

agrees to meet that condition.

When conducting investigations under Section 33 the
Staff of the FTC must show that (a) the purchase of a good
was conditioned upon the purchase of another; or (b) the
customer was required not to use the good purchased, in

conjunction with another good; or (¢) the customer was
induced to meet the conditions outlined in (a) or (b). Ifitis
shown that an enterprise is engaged in tied selling then
Section 33(2) of the FCA empowers the Commission to
prohibit that enterprise from so doing.

The problem

As it reads Section 33 makes tying illegal per se, thus
putting it in a category which traditionally in antitrust has
been reserved for price-fixing and other price-related
restrictions. It cannot be disputed that tying arrangements
can lcad to substantial lessening of competition. Tying
arrangements however, have several pro-competitive
benefits and often lead to improvement in economic
efficiency.

The most fundamental pro-competitive justifications
for tying are related to cost. Tying can facilitate a reduction
in transaction costs by reducing search and information
costs of finding out who to do business with; the
bargaining and decision costs of ncgotiation; and the
policing and enforcement costs of agency arrangements.
Specifically, tying may produce cost savings with regard to
three factors:

» Economies of scope — the advantages referred to are
cost savings that originate from production or delivery
of several products by a single entity rather than
separately. Setup costs and supply costs arc lowered

when there are economies of distribution, including
administration and billing. Efficiencies can be gained
in areas such as marketing, customer operations, and
information technology. It is not uncommon for a
multi-product firm to undertake joint marketing
etforts. [t might, for instance, seek to develop a single
brand identity for a variety of products so that
expenditures on promotion of the brand might
enhance the sales ofall the products.

» Economies of information and transacting -- this
refers to cost advantages for producers when they are
secarching for trading partners and when several
services are sold in one selling effort. Since tying
means selling several products together, such
economies are achieved when a customer that is
already located, i.e. existing customer, is sold many
products simultaneously. For firms in the customer
relationship business, for example, the up front cost
of winning a customer is so great that the challenge is
to sell as many products as possible to the same
customer, i.e., to tie. Where economies of distribution
are present, there may be benefits to selling multiple
products to the same customer. [t follows that the
greater the cost savings from tying, the larger the
potential gains to both producer and consumer.
Economies of information and transaction refers
therefore to selling activities that can be reduced by
tying.

» Economies of time -~ this is a cost concept related to
the economies of information and transacting. It
refers to long term cost savings in the acquisition of
customers. It is more cconomical to retain existing
customers than having to look for new customers.
This assumes that the cost of serving an existing
customer does not increase proportionally through
time. If tying can be used in order to lengthen the
relationship with a customer it will reduce the need
for resources to be putinto acquiring new customers.

The situations mentioned above make it clear that
under certain conditions tying is likely to help realize
efficiencies and aid in the development of new markets;
and that this may offset possible negative effects. Legal
hostility to tying of complementary goods can create a
bias in the economy toward having the componcits of
“systems goods” provided by difterent firms, which can
result in inefficient incentives for research and
development, as the reward for innovation to
complementary monopolists is less than the reward to
integrated monopolist. A bias toward having separate
providers of complementary goods will therefore result in
cconomic inefficiency. It is thercfore the Staft's opinion



that given the pro-competitive benefits associated with
tying, an aggressive enforcement approach as set out under
Section 33 can be less than beneficial to consumers.

Treatment of tying in other jurisdictions

The US Supreme Court in 1949 stated that “tying
arrangements serve hardly any purpose beyond the
suppression of competition” In 1979°, the European Court
of Justice found that:

'An undertaking which is in a dominant position in a
market and ties purchasers even if it does so at their
request by an obligation or promise on their part to
obtain all or most of their requirements exclusively
from the said undertaking abuses its dominant position
within the meaning of Article 86 [now Article 82] of the
Treaty, whether the obligation in question is stipulated
without further qualification or whether it is
undertaken in consideration of the grant of a rebate.
The same applies if the said undertaking, without tving
the purchasers by a formal obligation, applies, either
under the terms of agreements concluded with these
purchasers or unilaterally, a system of fidelity rebates,
that is to say discounts conditional on the customer's
obtaining all or most of its requirements - whether the
quantity of its purchases be large or small - from the
undertaking in a dominant position.’

The views articulated above led the Courts and
competition authorities in the US and the UK to justify a
per se prohibition of tying once there has been a finding of
market power.

Overtime however, the enforcement authorities in both
jurisdictions have come to recognize that tying/bundling
has several pro-competitive benefits and are now applying
what can be called a “structured” rule of reason standard in
their analysis of tying arrangements. In his press
conference following the EC's ruling on the Microsoft
matter in March 2004, the EU's Competition
Commissioner, Mario Monti, had this to say: “/would like
to stress that the Commission has not ruled that tying is

illegal per se, but rather developed a detailed analysis of

the actual impact of Microsoft's behavior, and of the
efficiencies that Microsoft alleges. In other words we did
what the US Court of Appeals suggested be done: we used
the rule of reason although we don't call it like that in
Europe”.

The “structured” rule of reason test can be encapsulated
in five (5) steps by answering the following questions: -
(1) Arethere two distinct produets?

Offences

(ii) Has the seller required the buyer to purchase
the tied product in order to obtain the tying
product?

(ii1) Does the seller have market power in the
market for the tying product?

(iv) Does the tying arrangement affect a
substantial amount of commerce in the
market for the tied product? and

(v) If yes to all of the above, is the arrangement
exclusively directed to improving the
production or distribution of goods or to
promoting technical or economic progress
and are consumers allowed a fair share of the
resulting benefit?

The move towards a “rule of reason” test for tying
arrangements can be justified by what Simon Bishop’
referred to as the “intuitive” antitrust concern with tying
arrangement.  This “intuitive” antitrust concern with
tying is that a firm that is dominant in one market might be
able to “leverage” this dominance into another market,
exclude rivals in what would have been a competitive
market and thus raise prices above the competitive level in
this second market. In other words, the enterprise may be
using its market power in the tying good/service market to
improve anti-competitively its market power in the tied
good/service market. Given that it is dominant in the tying
market, it would be able to force an increase in its sales in
the other market through offering both goods as a
“bundle”. Consequently, rivals would be excluded from
the tied good market and competition reduced, to the
detriment of consumers. Simply put, without market
power, tying arrangements will not have a foreclosure
cffect on the market for the tied product.

Conclusion
Economic literature has been clear on three facts
regarding tying:

(i) Tying can lead to substantial lessening of
competition, but only if an enterprise has
market power in the tying product market.

(1) Tying often leads to improvement in
economic efficiency; and

(ii1) Given that tying arrangements can give
rise to both anti-competitive and pro-
competitive effects, a per se rule is
inappropriate for the antitrust assessment
oftying.

S

Standard Oil Co. v. United States. 337 U.S. 293, (1949)

. Case 85/76 Hofiman-La Roche v Commission {1979] ECR 461.

3. Note that per se prohibition of tying here differs from the per se prohibition under Section 33
of the FCA. In the US there has to be a finding of market power before the per se prohibition
ficks in.

4. See "Economics of E.C. Competition Law: Concepts, Application and Measurement™pg. 109
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The incredible shrinking per se rule:
Is an end in sight?

Diane P. Wood
Circuit Judge, US Court of Appeals for the 7th Circuit

Introduction

ANY YEARS AGO, the Supreme Court

confidently stated in Northern Pacific Railway

v. United States that there are “certain
agreements or practices which because of their pernicious
effect on competition and lack of any redeeming virtue are
conclusively presumed to be unreasonable and therctore
illegal without elaborate inquiry as to the precise harm
they have caused or the business excuse for their use.”
Thosc agreements or practices have becn branded per se
illegal ever since the Court's 1940 decision in United
States v. Socony-Vacuum Oil Co.,” and the idea of per se
illegality has been around even longer at least since the
1927 decision in United States v. Trenton Potteries Co.’ By
the time of Northern Pacific, the list of “practices which
the courts have . . . deemed to be unlawtul in and of
themsclves™ included price-fixing, division of markets,
group boycotts, and tying arrangements.4

The confidence with which at least some of these
practices could be branded as anticompetitive was already
beginning to erode in academic circles at the time Justice
Hugo Black wrote Northern Pacific, in 1958.
Nonetheless, the Court did not begin openly to reflect this
new thinking in its decisions until two decades later. In
1979, it issued its pivotal decision in Broadcast Music,
Inc. v. Columbia Broadcasting System, Inc., in which it
turned the inquiry inside out. Faced with a practice that the
Court itsclf admitted was literally price-fixing among
horizontal competitors (creators of copyrighted music), it
wrote that “'price fixing' is a shorthand way of describing
certain categories of behavior to which the per se rule has
been held applicable.” In other words, rather than saying
that it is enough to identify a practice and then check to sce
if it falls within the ambit of the per se rule, one must
identify the cssence of what the per se rule covers and then
ask if the particular arrangement fits the bill. As the BMI
opinion put it, “it is necessary to characterize the
challenged conduct as falling within or without that
catcgory of behavior to which we apply the label per se
price fixing.”” The Court went on to opinc, in what now
appears to be Pollyanna-like optimism, that this process

“will often, but not always, be a simple matter.”™

This paper cxamines how the boundaries of the per se
rule have shifted since the Court gave us the Northern
Pacific list of practices that werc then thought to be
unlawful in and of themselves. The picture that emerges is
one of a per se rule that is much more sharply focused on
practices that current economic thinking is confident in
condemning without much ado. The administrative
simplicity that the Court once hoped would attend the per
se approach is largely gone. Complexity is tolerated for
several reasons: because of the importance of accuracy,
because of a greater appreciation of the costs of
inadvertently banning neutral or pro-competitive
practices, and because of an institutional sense that judges
and lawyers just might not understand exactly what lics
behind complex business practices.

Hard-core price-fixing

The area in which the per se rule continues to be
invoked most often, and continues to have real bite, 1s that
of the hard-core cartel. By the term “hard-core cartel,”
antitrust lawyers normally mean an agreement between
horizontal competitors (ie. producers of substitutes, not
complements) to fix prices or to engage in equivalent
behaviors, such as allocation of geographic markets,
altocation of customers, or bid-rigging. The agreement,
moreover, must be one that becomes profitable to the
participants only when output falls. If the agreement is
necessary to create a new product or service, or if it
promises greater efficiencies in production (i.e. cost
reductions, and presumably output increases), then the
epithet “hard-core” is no longer appropriatc and the
applicability of the per se rule becomes questionable at
best.

Hard-core cartels are so obviously anti-competitive,
and so plainly forbidden by the Sherman Act, that the
Department of Justice often chooses to pursue them under
the criminal aspect of the antitrust laws. In a criminal case.
of course, the prosecution must prove its case beyond a
reasonable doubt. The Supreme Court decreed in United
States v. United States Gypsum Co. that “the criminal



oftenses defined by the Sherman Act should be construed
as including intent as an element,”” It rejected specific
intent, however, and held that “action undertaken with
knowledge of its probable consequences and having the
requisite anticompetitive effects” was enough to support a
finding of criminal liability." Even this more general
intent standard, however, does not fit well with the idea of
a per se violation. For present purposes, therefore, we will
assume that the concept of a per se rule is primarily
relevant to civil enforcement of the statutes. (The per se
concept, insofar as it defines what kinds of defenses are
cognizable, need not be limited to civil cases. A criminal
defendant could not justify naked price-fixing by claiming
that it was for the noble purpose of preventing ruinous
competition, or to encourage people to make safer
products, or as a way of achieving reasonable prices.)

Many criminal prosecutions, however, are followed by
civil cases against the same hard-core cartels. In those
cases, the per se rule still applies with full force. [ndeed, if
the criminal case ended with a verdict of guilty, the
plaintiff will litigate with the benefit of a prima facie case
of liability. The per se rule is still important, therefore, in
private litigation challenging a hard-core price-fixing
cartel, such as the onc condemned in the Vitamins
litigation, or the fax paper cartel, or the lysine/citric acid
cartel. Much the same can be said of bid-rigging cases,
which really just present a variation on the methods used
to fix a price.

The Court continues to apply a strict rule in these cases,
despite the efforts of parties to push them over to a rule-of-
reason model. Thus, in National Society of Professional
Engineers v. United States," the Court rejected the
professional engineers' effort to squelch price competition
through “ethical” rules on bidding practices, even though
the rules were justified as a way of deterring unscrupulous
firms from cutting corners and designing unsafe
structures. Similarly, in FTC v. Superior Court Trial
Lawyers Association,” the Court refused to allow lawyers
to band together to fix prices for the representation of
indigent defendants, merely because more lawyers would
be willing to serve this important function in the judicial
system if the hourly rate were higher. And in drizona v.
Maricopa County Medical Society,” the Court applied the
per se tule to a horizontal maximum price-fixing
agreement among doctors who were not affiliated in
partnerships, clinics, or otherwise, despite the need
serious thenasnow to contain medical costs.
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The greatest problem in applying the modern per serule
against horizontal price-fixing, however, is “knowing it
when you sec it.” At one time, it seemed that the only thing
a lawyer had to know about an arrangement was whether
the participants were competing in the same line(s) of
business, and whether they had agreed on some kind of
price-fixing formula. In other words, to know the type of
practice was to know whether or not a per se rule applied.
That relative simplicity went out the window in 1979 with
the Supreme Court's decision in Broadcast Music, Inc. v.
Columbia Broadcasting System, Inc.” Although the
language in that opinion is familiar to inost antitrust
lawyers, it is worth repeating here:

But this is not a question simply of determining
whether two or more potential competitors have
literally “fixed” a “price.” As generally used in the
antitrust field, “price fixing” is a short-hand way of
describing certain categories of business behavior to
which the per se rule has been held applicable. . . .
Literalness is overly simplistic and often overbroad. . .
. Thus it is necessary to characterize the challenged
conduct as falling within or without that category of
behavior to which we apply the label “per se price
fixing.”"

In other words, only conduct that ought to be
condemned out-of-hand should be branded per se illegal.
But the label should not be applied until one is sure that the
particular practice, as the Court put it, is one that “facially
appears to be one that would always or almost always tend
to restrict competition and decrease output, and in what
portion of the market, or instead one designed (o increase
economic efficiency and render markets more, rather than
less, competitive.”" This spelled the end of the per se rule
as an administrative short-cut, at least in all but the most
obvious cases. It heralded an era where the per se rule does
not even apply to all price-fixing or market allocation
arrangements, much less other practices that were once
thought to be off-limits. An assessment of the actual or
likely market and efficiency effects of the practice now
must precede final characterization.

Vertical price arrangements (RPM)

The lingering exception to the proposition stated above
that a practice will not be condemned as per sc illegal if
there is a possible efficiency, output-enhancing
explanation for it is the rule forbidding resale price
maintenance, or a manufacturer's act of requiring its
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wholesalers or retailers to charge a specific price or to
maintain a particular price level. This rule originated in
D Miles Medical Co. v. John D. Park & Sons Co.," and
whilc its demise has often been predicted and its scope has
been restricted to the practice of fixing minimum resale
prices, it is still the case today that the setting of minimum
resale prices is per seillcgal.

Until 1997, the same was true of ceilings on resale
prices. In that year, however, the Supreme Court decided
State Oil v. Khan,'" a case brought by a gas station operator
against the State Oil Company, which had a policy under
which the operator could charge any amount he wanted for
his gasoline, but if his prices exceeded State Oil's
suggested retail price, he had to rebate the excess to State
Oil. The operator sued, claiming that this was a per se
violation of the Sherman Act, but the Supreme Court
(overruling several earlier cases) said that it was not, It
cxplained that its decision to abandon the per se rule for
maximum resale price fixing was “informed by several of
our decisions, as well as a considerable body of
scholarship discussing the effects of vertical restraints. . . .
[and] by our general view that the primary purpose of the
antitrust laws is to protect interbrand competition.”"” In the
light of those factors, the Court coneluded that one could
not say that “vertically-imposed maximum prices could
harm consuniers or competition to the extent necessary to
justify their per se invalidation.”

The same scholarship and the same argument from the
purpose of the antitrust laws could easily be used to come
to the same conclusion about minimum resale price fixing
namely, that it is not so nefarious as to warrant per se
condemnation, but that it should still be evaluated under
the rule of reason. The Court has not taken that step,
however, cven though it might have done so on at least two
occasions: in the 1984 decision in Monsanto Co. v. Spray-
Rite Service Corp.,” and in the 1988 decision in Business
Electronics Corp. v. Sharp Electronics Corp.” In Sharp,
however, the Court effectively drew a distinction between
the scope of the per se rule in horizontal price-tixing cases
and its scope in vertical cases. An arrangement that mercly
affects prices, while enough to satisty the horizontal rule,
does not satisty the vertical rule. As the Court concluded,
“a vertical restraint is not illegal per se unless it includes
some agreement on price or price levels,”™

Market allocations

The per se rule against horizontal allocations of

markets among competitors remains just as strong today as
its price-fixing counterpart. Leading cases illustrating this
point include Timken Roller Bearing Co. v. United States,”
United States v. Sealy, Inc..,” and United States v. Topco
Associates, Inc.,” none of which has been overruled by the
Supreme Court despite academic speculation from time to
time about the demise (especially of the latter two). Indeed,
for those who wondered whether the Supreme Court was
ready to take a more nuanced approach to horizontal
market allocations, at least where intellectual property was
involved, the decision in Palmerv. BRG of Georgia, Inc.”
put all doubts to rest. [n that case, the two main providers of
bar review courses in Georgia (BRG and HBT) entered into
an agreement that gave BRG an exclusive license to market
HBJ's materials in Georgia and to use HBJ's trade name
there. The agreement also provided that HBJ would not
compete with BRG in Georgia, and that BRG would not
compete with HBJ outside of Georgia. Without even
ordering full argument on the merits, the Supreme Court
held (in a per curiam opinion) that this was a per se illegal
arrangement (o allocate territories,

Vertical market allocations that is, a manufacturer's
decision to use exclusive territories or customer
allocations for its dealers have been judged under the rule
of reason ever since Continental T.V., Inc. v. GTE Sylvania
Ine.” There was a brief period of about ten years, between
the decision in United States v. Arnold, Schwinn & Co.”
and Sylvania, when the per se rule applied to these kinds of
arrangements, but that period is now nothing more than an
historical footnote.

Group boycotts

Collective refusals to deal, or group boycotts, stand in
an odd position today. On the one hand, a collective
decision by competitors not to deal with an outsider is one
of the practices mentioned in the Northern Pacific list, and
the Court has never specifically disavowed that
classification. On the other hand, it has drained the per se
rule of much of its meaning here, as an examination of
Northwest Wholesale Stationers, Inc. v. Pacific Stationery
& Printing Co.” will show. In that case, competing office
supply retailers in the Pacific Northwest region combined
to create a purchasing cooperative. Members of the
cooperative were entitled to favorable prices and to the use
of certain warehousing facilities, When one member,
Pacific Stationery, was kicked out of the cooperative for
violating a rule that prohibited the practice of selling both
to retailers and to wholesalers, it sued, claiming that this



was a per se illegal group boycott. The Supreme Court
rejected its argument, even though it acknowledged that
group boycotts were often “listed among the classes of
economic activity that merit per se invalidation under §
1. That was the beginning, however, not the end of its
analysis.

It described carlier cases to which the per se rule had
been applied as those that “generally involved joint efforts
by a firm or firms to disadvantage competitors by either
directly denying or persuading or coercing suppliers or
customers to deny relationships the competitors need in
the competitive struggle.”” But that was not all: “[i]n
addition, the practices were generally not justified by
plausible arguments that they were intended to enhance
overall efficiency and make markets more competitive.””
One is tempted to speculate that no one knew at the time
that any such justifications would have been entertained,
but that is ncither here nor there at this point. The Court
went on in Northwest Stationers to craft a “per se”” rule
that applies only if the group possesses market power or if
it has “exclusive access to an element essential to
cffective competition.™ Absent such a showing, the
Court instructed the lower courts to apply a rule of reason
analysis.

Although the Court did not apply a per se rule in
Federal Trade Commission v. Indiana Federation of
Dentists,” decided the next Term, it did have some useful
additional observations on the scope of the per se rule in
boycott cases:

Although this Court has in the past stated that group
boycotts are unlawful per se, . . . we decline to resolve
this casc by forcing the Federation's policy into the
“boycott” pigconhole and invoking the per se rule. As
we observed last Term in [Northwest Stationers], the
category of restraints classed as group boycotts is not
to be expanded indiscriminately, and the per se
approach has generally been limited to cases in which
firms with market power boycott suppliers or
customers 1n order to discourage them from doing
business with a competitor a situation obviously not
present here. Moreover, we have been slow to
condemn rules adopted by professional associations
as unreasonable per se, . . . and in general, to extend
per se analysis to restraints imposed in the context of
business relationships where the economic impact of
certain practices is not immediately obvious, sec
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[Broadcast Music].”

This passage suggests the wisdom of a cautious
approach to the per se rule in any case dealing with the
professions, although Maricopa stands as a reminder that
the professions cannot expect an entirely free pass.

Tying arrangements

Finally, tying arrangements are another area in which a
vigorous per se rule once applied and only a weakened
version remains. InJefferson Parish Hospital District No.
2 v. Hyde,” the Court wrote that “[i]t is far too late in the
history of our antitrust jurisprudence to question the
proposition that certain tying arrangements posc an
unacceptable risk of stifling competition and therefore are

2938

unreasonable “per se.”” But, just as it is no longer possible
to look at an agreement relating to price between
competitors and condemn it out-of-hand, without resorting
to the Broadcast Music characterization process, it is not
possible to observe that Product (or Service) A is tied to the
purchase of Product (or Service) B and leap to the
conclusion that the requirement of buying both together is
per se illegal. Immediately after writing the sentence
quoted above, the Jefferson Parish Court acknowledged
that “every refusal to sell two products scparately cannot
be said to restrain competition.”” The *“essential
characteristic of an invalid tying arrangement lies in the
seller's exploitation of'its control over the tying product to
force the buyer into the purchase of a tied product that the
buyer either did not want at all, or might have preferrcd to
purchase elsewhere on different terms.”™ The Court drew a
distinction between arrangements designed only to
enhance the price of the tying product, which were not
necessarily unlawful under the Sherman Act, and practices
designed to restrict competition in the tied product market.
It concluded that “/p/er se condemnation condemnation
without inquiry into actual market conditions is only
appropriate if the existence of forcing is probable.” The
latter condition is satisfied when the seller has market
power over the tying product. Thus, we come once again to
the point where an economic assessment of the
arrangement 1s necessary beforc we know whether
something like a per se rule will apply. It is interesting to
note that Justice O'Connor, joined by three other Justices,
would have overruled the cascs holding that tying
arrangements are per se illegal and would have applied a
rule of reason to all tying cases.
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The Court has had later opportunities to revisit this
issue, notably in FEastman Kodak Co. v. Image Technical
Services, Inc.,” but it has been content to leave matters
where Jefferson Parish put them. Interestingly, the D.C.
Circuit, in its opinion in United States v. Microsoft Corp.,"
specifically declined to apply the per se rule to the
allegation that Microsoft had tied its web browser to its
Windows opcrating system, despite the court's earlier
finding that Microsoft had overwhelming market power
over the Windows operating system (the tying product).
The court considered this to be one of the emerging
business areas that justified the more precisc tule of
reason approach, given the complexities of the
technologies involved. While no one should read anything
substantive into the Supreme Court's decision to deny
certiorari n that case, the case stands as the law in the
D.C. Circuit. There, at least, the court has signaled its
willingness to take a broad approach to the “new
technologies” exception to per se liability.

Conclusion

This overview oftoday's per se rule suggests that it still
exists, but that its scope has shrunk considerably in some
areas (group boycotts, tying arrangements, resale
minimum price maintenance) and that it has become more
complex to apply even in the hard core areas of horizontal
price-fixing and market allocation. This paper has not
considered other doctrines that also affect the application
of the rule in practice, such as the need to find an
agreement between at least two independent players, the
increasingly stringent rules used for inferring agreements
from circumstantial evidence (which require evidence
that tends to exclude the possibility of independent
action),” the rules for antitrust standing and antitrust
injury, and the rules forbidding lawsuits by indirect
purchasers. While those rules have a practical effect on the
force of the per se rule, they do not address it head-on. The
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shifts described here, in contrast, go to the heart of this
traditional part of American antitrust law. One can
speculate endlessly about why the change has taken place
greater experience with the law, a greater willingness to
rely on economists, a reluctance to condemn business
arrangements too rashly in a world where international
competition is strong, or swings of the political pendulum.
Whatever the rcason, the per se rule in 2004 continues to
exist, but it is no longer much of a short-cut for lawyers
hoping to avoid expensive pre-trial discovery, and if is no
longer particularly easy to apply in any but the most
obvious cases. Those cases still arise, however, despite the
best efforts of antitrust counsel and government
prosecutors. With any luck, you will know them when you
see them, and you will shape your litigation strategy
accordingly.

“This article was originally delivered at the 2004 Spring
Meeting of the American Bar Adssociation’s Section of
Autitrust Law, on April 1, 2004, and was included in the
materials furnished to the Spring Meeting participants.”
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HE MANDATE of the FTC is to provide for the

maintenance and encouragement of conmpetition with

a view to providing consumers with competitive
prices and product choices. There is however no
substitution for consumer self-empowerment. The
consumer is still his own best defense against deceptive
practices that do occur in the marketplace. Ultimately, it is
left up to the consumer to equip himselt with sufficient
knowledge in order to identify and protect against the
various forms ofexploitation.

Below is a brief summary of the common terms and
phrases, which if properly understood, can make the
difference betwecn being saddled with goods of inferior
quality and getting value for money. The information
contained in this summary does not constitute any forin of
lcgal advice, it is intended to serve as a guide for everyday
transactions.

Shopper’s guide

Norefund signs

The FCA requires that merchants provide the consumer
with material information. Any information which could
influence the consumer's purchasing decisions is
considered to be material. Thus merchants are required to
establish a refund policy, which sets out in clear terms how
the issue of refunds will be treated. As such, a no refund
policy, without more, is inadequate and therefore illegal.
Werequire that:

1.The refund policy be displayed prominently in
business places; and
2.The policy contains important information such
as:
= Length of time within which a claim for
refund must be made;
= Whether refunds will be in cash or by credit notcs;
= What the customer will need to present in order to
obtain a refund; and
= Whether any deductions will be applied and why.

No cash refund signs

This means no cash will be given on return of the item.
Refunds may be in the form of a credit note or a cheque. A
credit note entitles the customer to select goods
representing the value of the refund amount. It is important
that consumers seek clarification trom the merchant as to
what the sign means, before making a deposit.

Casual returns

Many consumers complain that merchants are
unwilling to give refunds for goods which are not defective
and arc returned simply because of a change of mind. Our
policy at this time supports the view that where there is no
defect, the consumer is not entitled to a refund. It is a matter
leftto the seller's discretion.

Receipts

At times complaints are received that merchants are not
providing receipts for purchases. It cannot be stressed
enough that a receipt is in most cases the only tangible
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proof of paymient and can mean the diffcrence between a
refund and being stuck with faulty merchandise.
Consumers shouid at all times request a receipt and report
delinquent merchants to one or other of the relevant
consumcr protection agencies.

Proformainvoice/quotes

Invoices and quotes should be examincd carefully for
phrases such as “prices subject to change” and/or
“conditions may apply” and special care should be taken
to make sure that the quotation given accords with the
information requested. All too often people complain
about being quoted one price and being charged a higher
price. The FTC's position on the matter has usually been to
reserve action unless a deposit had been made as a result
of'the representation.  Consumers are urged therefore, to
make sure the quotation is mistake-free before making a
deposit.

Warranty

A warranty is an undertaking provided to a purchaser
by a seller that if a product is found to be defective he will
repair or replace that defective product or any of its parts
without charge. At times some conditions may have to be
observed before the warranty can be fulfilled. For
example, if the merchant makes it a condition of the
warranty that no one but himself attempt to repair, the
warranty would be voided if there is evidence that the
product had in fact been tampered with by some other
person.

According to Section 37 of the FCA, the importer of an
article is responsible for any representation made in
respect of that article when it is oftercd for sale.

An extended warranty goes beyond the manufacturer's
warranty and would normally be in writing. The consumer
should retain all information regarding the terms and
conditions ofthis agreement.

A warranty is usually implied where the merchant fails
to provide an express warranty on a new product. Almost
every purchaseis covered by an implied warranty.

The two most common types of implied warranty are
"warranty as to merchantability" and "warranty as to
fitness for the purpose." Warranty as to merchantability

means that the seller promises that the product is of an
acceptable quality; an acceptable standard of
workmanship.

A "warranty as to fitness for the purpose” means the
seller is promising that the product will do what by
common usage, it is supposed to do; but there is no implied
warranty as to fitness for a particular purpose unless the
consumer informs the merchant of the particular purpose
for which the article is being bought. In that case, there is
an implied warranty that the article is reasonably fit for
that particular purpose. For example, an Informant
complained that he purchased a particular type of motor
vehicle because he was assured by the merchant that it was
strong enough to handle the Jamaican terrain. It turned out
that the vehicle was not strong enough for the Jamaican
terrain and as such, the Staff of the FTC deemed the
merchant to be in breach of the implied warranty as to
fitness for the particular purpose. Consumers must read
the warranty document before they buy.

Discounts

Discounts are a form of price competition and are
always welcomed in the marketplace. There have been
complaints howcver, that consumers have been advised
that a discount would be applicable to their purchases but
were later denied the discount. In these complaints, it was
found that the consumers did not satisfy the special
conditions which needed to be met in order for the
discounts to be applied. In some of these cases, the
merchant had not made enough effort to disclose the
relevant conditions to the consumers before purchase. It is
the view of the FTC that failure by a merchant to provide
relevant and sufficient information to the consumer before
a transaction is completed amounts to a false and
misleading representation under the FCA.

Rebates

Rebates are basically partial or full reimbursements
after purchase has been made. Like discounts, they can be
seen as a form of price competition; however what the
consumer is unaware of'is that in order to get the rebate, he
has to first pay the full cost of the good. There are a number
of schemes in the marketplace which persuade consumers
to purchase items because of the attractive rebate
percentage offered. Consumers need to know that there is



scarcely a rebate policy which does not come married to
special terms and conditions, which if not observed, could
result in the rebate being denied. It is therefore important
to retain a copy of the rebate contract, complete all forms
accurately and observe deadlines, otherwise one will
forfeit his money. There have been complaints that
merchants have denied rebates on the basis that proper
payment schedules were not observed although the
payments were actually made ahead of schedule. Rebates
are sometimes jokingly called “RE BAITS”

QEEEMARKDOWNS

When is a sale a sale? Special attention needs to be paid
to terms like "quantities limited"; “confirm availability”
or “while stocks last”. The FCA makes it an offence for a
merchant to advertise a product at a bargain price and at
the same time not supply it in reasonable quantitics.
Consumers can protect themselves by first calling ahead
to check on the details of the sale and find out whether the
same good is offered elsewhere for less. There have been
countless complaints about items purchased at “sale”
prices and then seen elsewhere for much less. The
consumer must always keep in mind that a sale price isn't
always the best price and that if he really does not need
something then maybe itisn't a deal after all.

Bargain Price

Restocking fees/ Cancellation fees

These fees are becoming increasingly popular among
used car dealers and hardware merchants. They see
restocking fees as a means of retaining some money from
a sale, if a refund is provided. Merchants are required to
disclose whether these fees apply and the relevant
amounts, before accepting payment and consumers are
expected to ascertain this information for their own
protection. In some cases it is as easy as reading a contract
before signing.

Display items

These items are usually for demonstration purposes
and may therefore be shop worn. If the consumer insists
on buying them, he must be absolutely clear on the terms
of purchase. The price might be discounted and usually a
special type of warranty may apply to such items and the
merchant might not have maximum liability in such cases.
Display items = risky business.
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Saleitems

Unless specified by the
merchant, sale items arc
expected to conform to the
standard and level of performance
expected of a new item. The rights of the
consumer are not diminished because he
might have benefitted froma deal.

Lay away

This is an easy way to make purchases that might
otherwise tax one's budget. It professcs to be a means of
making life easier but unfortunately, some merchants have
managed to make this “easy-pay” consumer friendly tool
into another mode of exploiting consumiers.

Many complaints have been received about lay away
plans. The complaints can be divided into two categories:
misunderstandings and scams.

The FCA requires that merchants disclose material
information to consumers. Merchants either fail
deliberately to disclose such information or are simply not
aware of the requirement. In cither case, the elements of a
proper lay away agreement need to be discussed. Below is
a copy of an actual lay away agreement/receipt, which
provides the perfect example of an inadequate plan. The
Company's name has been changed to preserve
confidentiality.

LAY AWAY LIMITED

AMOUNT
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Missing are the elements essential to assisting the
consumer to make an informed purchasing decision.
These include: cancellation and refund policies; storage
charges; the location, availability of layaway
merchandise.

Cancellation and refund policies must be disclosed in
writing in clear direct words. If the merchant ofters full or
partial cash refunds; if layaways are not completed; if the
merchant gives credit toward future purchases, then the
policy, whatever it is, must be stated. If full refunds are not
entertained then it must be clearly stated just how much, if
anything, will be charged for the incomplete layaway
transaction. If a storage fee is charged then this too must be
communicated to the consumer in writing before
accepting his deposit.

A matter for serious consideration is the increasing
number of complaints that goods are not available for
delivery at the end of the lay away period. At times,
customers who buy items on layaway expect that the items
will actually be "laid away"separately from the stock
which is made available for sale. In a few complaints, it
was alleged that the relevant goods were sold to other
customers. Some merchants relocate without informing
customers, whose goods they have on layaway. Telling
custoniers about plans to relocate or when the goods will
become available is therefore an important requirement.
Such information could be included on the layaway sales
receipt.

Asis whereis

Merchants sometimes use this phrase to contract out of
implied warranties. The FTC requires that merchants
disclose this term of sale to consumers before accepting
their money. There have been many situations in which
consumers have signed an “as is” agreement and have
thereby signed away their rights to the protection of a
warranty, without reading through the terms of the
contract. Consumers should act wisely; read before they
sign.

AsseenonTV

A popular style of advertising is one in which a
merchant professes to sell a product which was previously
promoted on television by a foreign firm. The importer of

such a product, who advertises the product as seenon TV,
1s deemed to be making all the representations made about
the product inthe commercial aired in the foreign media.

An individual transaction has to be viewed as more than
an isolated event. Each transaction represents an economic
vote in favor of a particular product or mode of
manufacturing. Consumers are important players in the
overall functioning of the marketplace because their
spending habits ultimately determine which goods are
produced and the prices at which those goods are sold. {tis
important therefore for consumers to empower themselves
in order to make their contribution to the economy. The
terms and phrases featured above are only a few examples
of the kind of information which the consumer needs to
assist him in making rational purchasing decisions.

Consumers, the power is yours!




Intellectual property and competition policy

ODAY'S ECONOMY IS increasingly based on

knowledge and innovation and driven by rapid

advancements in information and communication
technologies. New technologies create economic,
cultural, social and educational opportunities for people to
put ideas to work in innovative ways that increase
productivity and create employment and wealth,
Adequate protection of
intellectual property (IP)
plays an important role in
stimulating new technology
development, artistic
expression and knowledge
dissemination, all of which
are vital to the knowledge-
based economy. In this
context, IP becomes a
valuable asset that firms can
usc strategically to lessen or
prevent competition.

IP laws and competition
laws are two
complementary instruments
of government policy that
promote an efficient
economy. IP laws provide exclusive rights within a
designated market, to produce and sell a product, service
or technology that results from some form of intellectual
creation. These inventions and creations are protected by
patents, copyrights, trademarks, trade secrets, or sui
generis forms of protection. Thus, Intellectual Property
Rights (IPRs) designate boundaries, within which
competitors may exercise their rights.

Competition regulation aims at curbing attempts to
extend exploitation of an intellectual asset beyond the
boundaries provided by IPRs. Thus, there is an inherent
tension between competition and IPRs. Structured
properly, however, the two systems complement ecach
other in striking an appropriate balance between needs for
innovation, technology transfer, and information
dissemination.

The agreement for TRIPS envisions a clear link
between strengthened protection of IPRs and the need to
control anticompetitive uses of IPRs. Under TRIPS,

countries must adopt minimum standards of protection for
IPRs such as the provision of pharmaceutical product
patents, limitations on the issuance of compulsory
licenses; designation of a protection system for plant
varieties; recognition of copyrights for computer
programs; protection of well-known trademarks; security
of trade secrets and confidential information from
revelation by competitors
and governments, and a
comprehensive system of
enforcement. In response
to concerns that such
protection would invite
unwarranted exploitation
of market power, Article
40 of TRIPS provides
considerable discretion to
WTO member states in
specifying licensing
practices or conditions
that may constitute an
abuse of IPRs. The Article
goes on to specify three
examples of potentially
abusive licensing
practices; these are (i)
exclusive grant-back conditions, i.e. where the licensor of
an innovation requires its licensee to grant the rights on
product improvements back to the original licensor; (ii)
conditions preventing challenges to the validity of an IPR,
and (iii) coercive package licensing i.e. to condition the
licensing of one patent upon the acceptance of another.
This list is not exhaustive however, and read broadly, the
Article could cover any potential abuse of [PRs, including,
monopoly pricing (where a monopoly deliberately
restricts its production in order to make more profit by
selling less and charging more); refusals to license;
effectuating horizontal cartels through patent pooling (a
patent pool i1s an agreement between two or more patent
owners to license one or more of their patents to one
another or third parties); and exclusive vertical
arrangements. Agencies normally treat a relationship
between a licensor and its licensees as vertical when they
are in a complementary relationship, for example when the
licensor's primary line of business is in research and
development, and the licensees are manufacturers. They
presume that with the exception of exclusive dealing

2004

DECFMBER

VOLTTMFE X

“TMP NFWCIFTTFR



» Competition policy

2004

VOLUMEIX DECEMBER

FTC NEWSLETTER

arrangements that forestall competition, nonprice
restrictions will not harm competition.

[PRs and competition laws therefore overlap, in that
the scope of exclusive rights granted by the former
determines the degree of potential market power. Tt is
therefore important for countries such as Jamaica to define
and implement minimum standards for [PRs that are
dynamically procompetitive and consistent with TRIPS
requirements. For example under TRIPS, patents must
apply for a minimum of 20 years; however, countries may
exclude inventions from patent eligibility for purposes of
maintaining national defense, (e.g. where an invention or
discovery is useful solely in the utilization of special
nuclear material or atomic energy in an atomic weapon),
ethical rcasons (e.g. inventions which have a negative
impact on animal or human health e.g. pharmaceuticals)
and environmental protection (inventions which have a
negative impact on the environment e.g. chemicals).

Article 30 of TRIPS provides that member states may
issue compulsory licenses of patented inventions under
certain circumstances. In general, a compulsory licence is
an involuntary contract between a willing buyer and an
unwilling seller imposed and enforced by the state.
Compulsory licenses may be divided into four categories:

(1) “worked in the country” requiring that a
patent be exploited within a licensing
country in practice;

(2) public interest government policy
standards requiring patent licensing for the
bencfit ofall its citizens;

(3) adequacy of supply involuntary patent
licensing to increasc market supply to
satisfy demand;

(4)  dependent patents
patent for the
improvement patent.

forcible licensing of one
use of a subsequcnt

Article 31(f) of TRIPS provides that production under
such compulsory licensing must be predominantly for the
domestic market. This does not help those poorer
countries that do not have a manufacturing basc since the
Article does not appear to allow export to them. The WTO
General Council however waived this provision to allow
the export and import of pharmaceutical products made
under compulsory licenses, provided certain conditions
arc met. This approach is of great benefit to countries in

the Caribbean as few of them have the resources to
manufacture pharmaceuticals locally.

In this connection, another problem may arise. For
instance, drug companies can, and have an incentive to act
like discriminating monopolists, charging higher prices
where the consumer surplus is higher, and/or where they
can extract more of the consumer surplus. Some European
countries have policies that offset these monopolistic
powers: given the large role of government in the health
care sector, they can effectively exercise their
monopsonistic (i.e. one powerful buyer) powers. It is thus
conceivable that consumers in less developed countries
may be charged higher prices for drugs than consumers in
far richer countries. (In doing so, it is the consumers in the
less developed countries that, in effect, are paying the fixed
cost of research; consumers in the more developed
countries arc partial free riders.) Within the United States,
such price discrimination (not fiu//y justified by differences
in transactions costs) would probably be illegal. But there
is no international competition policy which protects the
poor country. Well-designed (not "excessively strong")
intellectual property regimes can provide some protection.
It is not clear the extent to which effective competition
policics within a country might provide safeguards:
presumably a country could apply the trade principle of
"non-discrimination” i.c. no firm, enjoying the benefit of
intellectual property protection, could charge the
consumers of that country a higher price than the price
charged for the same good elsewhere in the world. Anti-
dumping laws could also address the problem.

As for trade scerets, Article 39 requires laws or judicial
mechanisms aimed at preventing unfair acquisition of
confidential information, but leaves undefined the acts that
are deemed unfair. As there is no universal view of what is
“unfair” in this context, this leaves the Article open to
subjective determination. It should be mentioned here that
Reverse Engineering (RE), the process of taking
something (a device, an electrical component, a software
program, etc.) apart and analyzing its workings in detail,
usually with the intention to construct a new device or
program that docs the same thing without actually copying
anything from the original, is generally considered to be an
honest form of competition that promotes dynamic
efficiency and learning.

Trade mark protection can be valuable in developing
countries like Jamaica, as it provides incentives to develop



local crafts, clothing, and foods, among other goods and
services. There is little effective market power associated
with all but well-known international marks. To the extent
that trademark owners impose unreasonable or anti-
competitive commercial conditions on licensees, recourse
may be had to competition policies. [t may be useful
therefore for countries like Jamaica, to grant jurisdiction
over such rights in their competition laws.

Regarding copyright protection, countries may adopt
a fair-usc doctrine permitting the unauthorized use of
copies for purposes of achieving social objectives. It is
acceptable to allow limited copying for educational and
research purposes and many countries permit a single
“private use” exception. Wholesale copying of computer
software must be prohibited, but as stated earlier, TRIPS
allows for reverse engineering by honest means. In this
context, programs that deliver essentially similar
functional performance as original software are legitimate
forms of competition.

Under TRIPS therefore, countries have flexibility in
defining the conditions for protection of IPRs which
should be reflective of procompetitive policies. As a party
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to TRIPS, Jamaica would benefit from a review of itd
competition law to assess its strength in protecting against
abuses of [PRs.

Jamaica has made great hecadway in fulfilling ity
obligations to increase the protection of IPRs under th
World Trade Organisation (WTO) Agreement on Trade
related Intellectual Property Rights (TRIPS), to which it is aj
party. In so doing, it has revised and modernized its IP laws
with the introduction of the Trademarks Act, 1999, the
Copyright Amendment Act, 1999, the Patents and Designs
Act, 2001 and the Protection of Geographical Indications
Act, 2001. Conversely, the Fair Competition Act, 1993 of]
Jamaica (FCA) exempts [rom its application “the entering
into of an agreement in so far as it contains a provision,
relating to the use, licence or assignment of rights under o
existing by virtue of any copyright, patent or trademark”w
Essentially, from a competition perspective, this means that
the Jamaican market is exposed to the exploitation of IP by
IPR holders. As IPRs become more prominent in th
conduct of business in Jamaica, we must consider the value
of reforming competition laws to include IPRs, in keeping
with the broader vision of TRIPS.
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Special aspects of competition
policy in small economies

Introduction

ILLIAM KOVACIC, writing in the Chicago-

Kent Law Review makes the point that

discussions about competition policy in
emerging markets, which suggest that the only options are
no competition statute or competition policy bureau on the
one hand and immediate adoption of competition law with
the full array of provisions found in wealthy market
economies, ignores a number of intermediate options that
might be desirable for a number of countries.' The learned
writer sees this “all-or-nothing” approach as obscuring
important intermediate possibilities.

This comment provides a particularly meaningful
backdrop for the issues which this paper will explore.
Central to the discussion, of course is a determination as to
what the word “small” mecans in the present context.
Various indicators have been advanced, ranging from
population size to geographic size to level of the Gross
Domestic Product to level of vulnerability to the effects of
natural disasters as well as the vagaries of foreign markets.
The expression “emerging” has also been used in this
context. In the absence of an official definition of small
economies, it could be agreed that these are economies,
which by virtue of their population size and perhaps
therefore, the sizes and economic strength of their firms,
have a comparatively low GDP and are rendered
vulnerable to the vagaries of foreign markets.

Aspects of small economies

Most small economies are characterized by low levels
of cconomic development. As such, they require easy and
predictable access to export markets. Conversely, they
want to be able to attract foreign investment to boost their
economies, without running the risk of having their
markets flooded with foreign imports. This is especially
critical, given the fact that those imports might be coming
from more efficient markets and disproportionately larger
firms. Local producers of goods and services could easily
be ousted from the local market. The implications of such
a development are obvious: unemployment levels would
risc and social dislocation would ensue.

Corapetition policy must therefore perform the
balancing act of expelling inefficient enterprises from the
market while at the same time not contributing to the utter

demise of local enterprise. Whereas the global market does
not find itself catering to the protection of small markets,
such markets inevitably must take their own initiatives to
try to chart their own course. Someonc obscrved recently
that if seven of our local banks should merge, that merged
entity would rank no higher than fortieth in the world of
banks. That is a very graphic representation of how
unbalanced the scales are betwcen small and large
developed economies. It is beyond dispute that small
enterprises, are to a large extent, inefficient because of
their size; and small incfficient firms as they exist in most
small economies cannot compete effectively in a global
market. [t was against this background that the architects
of the Jamaican Fair Competition Act, 1993 (FCA) opted
for omitting from the Act, anti-monopoly provisions as
well as specitic provisions for merger control. Section 29
of the FCA also provides for the authorization of a
prohibited agreement or practice, where the Commission
“is satisfied that the agreement or practice ... is likely to
promote the public benefit...”

Competition policy must also reflect a healthy
appreciation for the objectives of trade and investment
policy in a small economy. Where local industry cannot
support the domestic demand, a fortiori, an export market,
competition policy has to make room for liberal trade
policies, which will bring development into the local
marketplace. It is clear from the 1991 Green Paper on the
Proposals for a “Competition Act” that the Jamaican
policymakers did not intend for competition policy to
deter foreign investment. In support of this position,
Section 3(t) the FCA exempts from the reach of
competition law, all trading arrangements arising out of
treaties to which the Government of Jamaica is a party.
One approach to accommodating foreign investment
while preserving local industry is for foreign entitics to
bring in technology into the local economy while labour is
supplied by the local market. Ultimately, local enterprise
can be developed and this could lead to the growth of
technology in the local market providing improved
efficiencies. This will have implications not only for the
local market itself, but will help to make the local
producers competitive elsewhere as well.

In recognition of the valuec of technology in the
development process of Jamaica as a small economy,
Section 17 (4) the FCA stipulates thatan agreement, whose



provisions would be unenforceable as having or likely to
have the effect of substantially lessening competition,
would be enforccable if inter alia, it contributes to the
promotion of technical or economic progress. Similarly,
under Section 20 (2) of the FCA an enterprise might not be
considered to be abusing its position of dominance if it is
shown that “its behaviour was exclusively directed to
improving the production or distribution of goods or to
promoting technical or economic progress ...”

Small economies are usually replete with informal
enterprises which operate outside of the formally
established regulatory framework. Admittedly, they arca
source of employment, with all the attendant benefits, but
it is a fact that their existence raiscs special competition
issucs. Often their opcrations are migratory, making it
extremely difficult for any competition agency to enforce
competition law against them. The goods which they
bring into the domestic market are in many cases, sub-
standard; and passing off finds fertile soil in the sector.
Without being subject to competition law, their wanton
disrespect for fair trading practices serves to distort the
marketplace and leave consumers without appropriate
redress in cases of defective goods.

One of the practices that makes the problem even more
difficult to address in Jamaica is that whercby the informal
scctor sells to the formal sector; which in turn sells to the
ultimate consumer, As has happened, when there is a case
of false or misleading representation or failure to honour
the terms of a warranty; and the competition agency

approaches the formally established enterprise as seller of

the relevant goods, it points to some nebulous “informal
commercial importer” as being the importer of the goods.
Scction 37(4) of the FCA states, in relevant part, that
where the person who caused a representation to be
expressed, is outside of Jamaica, “... the representation
shall be deemed to be made ... by the person who
imported the article ...”. While it is acknowledged that
competition rules ought to apply to the informal sector,
perhaps some form of regulation might be more casily
enforceable.

In addition to the several economic factors which
define small economices, there is a host of human resource
factors which must enter the equation, when we explore
the many facets of competition policy in these economies.
[t is almost trite to observe that it is not enough to establish
a competition regime: that without effective enforcement
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of the relevant competition law, the bencefits of competition
policy arc but an illusion. And it is human beings
operating at all levels of the systems, who will make it
succeed or tail.

(i) Recruitment of professional and technical staff is a
particular challenge. There is as yet no educational
institution in the Caribbean Region, which produces
graduates trained in Competition Law and
Competition Economics. The competition agency in a
small economy will thercfore have to grapple with the
problems of obtaining atfordable and relevant training
for its personnel. This often means seeking technical
assistance from one donor agency or another; and it is
no sccret that these sources arc not as fertile as they
used to be. Inthe absence of well-trained personncl, a
competition ageney cannot enforce competition law,
with any measure of confidence or effectiveness.

The problem is exacerbated by the high turnover
experienced by many agencies turnover which is due
notonly to people's efforts to improve their knowledge
base, but also to the fact that financial remuneration in
many competition agencies is wholly uncompetitive,
given that most are fully government funded. When
trained staff leave the agency resources of atl kinds go
with them; the cycle goes on; and instead of growing,
competition agencies in small economies scenm to do a
constant shuftle unable to undertake weighty matters
which could help to cement their place in the market. as
a force, truly to be reckoned with.

(i) Atthe pinnacle of any effective system of Government
is its legal system. It is the legal system which must
guarantee that breaches of the various lawvs are
punished and the injured obtain redress. Tre FCA
endorses this principle not only can the Fair “rading
Commission apply to the Courts to have its directives
enforced; persons who arc aggrieved by a fin ling of
the Commission may appeal to the Courts. Further,
where a person is injured by the anticompetitive
conduct of any other person, where that conduct
constitutes a breach of the FCA, the injured person
may bring an action for damages before the Court.

[t is important, therefore, that the Courts be equipped to
adjudicate upon competition matters. The judicial system
in most small cconomies is chronically undermanned and
under equipped in long-cstablished arcas of the Law.
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Resource material is in short supply. It is not surprising
therefore, that material in respect of competition law is
virtually non-existent. Further, judges are unfamiliar with
this new discipline; and very few lawyers are any better
informed than judges are. Applying precedents set in
foreign jurisdictions, whose laws might be quite different
trom one's domestic laws can be a non-productive and
even dangerous exercise. In this environment the
development of jurisprudence in competition law is
severely hampered.

Conclusion

[t could be said that the quality and efficacy of a State's
Competition regime dictates to a large cxtent, that State's
readiness for and/or compatibility with globalization.
Small States, used here advisedly to refer to small
economies, are faced with difficulties at every stage of the
implementation of a competition regime. Very often
policy is established without proper consultation among
the players at all levels of the society; and without
sufficient understanding by the policy makers
themselves, of what they are getting into. This is often
followed by the selection/appointment of leadership from
a small homogenous network of persons whose only
qualification for such appointment might be their status in
the society. Personal relationships in small economies
can have major implications for the leadership of
important institutions. In the Jamaican context, persons
are suitable to be appointed as commissioners of the
Commission if they are considered to “have attained the
highest status in their professions.”

In some cases competition agencies are established
with funding from donors and with some amount of initial
and rudimentary training being provided. At the end of
these projects, agencies are left to flounder as they attempt
to enforce competition law on meagre government funded
budgets.

The effective administration of a competition regime
requires, among other things, a policy and law suited to the
needs of the particular state; highly trained and properly
skilled human resources; advanced telecommunications
systems for timely and accurate information gathering; and
a reliable and well-equipped judicial system.
Unfortunately, small economies seem to score low in all
these areas, suggesting that these economies can only be
pawns rather than real players in the process of
globalization.

It has been said, in reference to transition economies
and may well apply to most small economies: - “... there is
a significant mismatch between national implementation
capabilities and the demands of new competition laws ...
This mismatch has to be addressed if small economies are
to realize the benefits of competition.

1. Chicago Kent Law Review Volume 77 Number 1
2001 "Institutional Foundations for Economic Legal Reform in
Transitional Economies” Page 298 D

2. Chicago Kent Law Review Volume 77 November 1, 2001 “Institutional
Foundations for Economic Legal Reform in transition Economies”.
Page 314




The role of international agencies in fashioning
Jamaica’s telecommunications policy

IE ROLE of multilateral agencies in tashioning
policy making in tclecommunications has been well
documented (International Telecommunications
Union, 1997). Indeed, since the 1980s multilateral
agencies (The World Bank, The International Monetary
Fund (IMF), The ITU, and The World Trade Organization
(WTO)) have exerted enormous power and influence in
the areas of policy formulation and implementation.
Greater private sector involvement in the ownership of
key infrastructure, the elimination of political interference
in the regulatory process, and demonopolization in the
provision of services are just some of the key principles
underpinning the policy positions of these agencics.
Indeed, the philosophical outlook of each of these
agencies is quite similar, notwithstanding the fact that
they are quite dissimilar in focus and scope. On one hand,
The ITU which is a branch of The United Nations acts as
the international regulator of standards in the areas of
communications equipment, spectrum use, and the
compensation regime among international
telecommunications carriers. On the other hand, The
World Bank and The IMF influence policy, primarily
through the loan conditionalities of their various structural
adjustment programs, This in turn allows both institutions
veto power over domestic policy and by extension allows
them to shape the economic and political agendas of
sovereign nations. The WTO for its part exerts its
influence and power through its body of rules governing
the global trading system.

The typical process of rcform in the
telecommunications sector is usually a two-stage process.
The first involves the privatization of state-owned public
telephone operators (PTO's). This is followed by policies
aimed at opening up the market to multiple operators and
providers. On the issuc of privatization The World Bank
and The IMF have had the biggest impact (Dunn, 1994;
Adam et al, 1992). For example between 1984 and 1997
547 telecommunications companies globally have been
privatized, amounting to US$357 billion in revenue for
various governments.  This radical shift to private
ownership attests to the success which the multilateral
agencies have had in shaping policy agendas during the
decade of the 1980s.

The debt crisis of the 1980s and the increased
dependency of developing countries on external capital

forced many governments in developing countries to sign
up to various forms of structural adjustment programs of
The World Bank and The IMF. These programs imposed
stringent fiscal targets on borrowing nations and demanded
roll back in government ownership of key industrial
enterprises (telecommunications, transport, water and
scwerage, and electricity). In many instances transactions
leading to the sale of these state enterprises were hurriedly
put together and without due regard to appropriate
regulatory frameworks (Dunn, 1994, Adam et .al, 1992).
The net effect was that many privately owned telephone
companies engaged in self regulation without any
government oversight. This allowed them to {rustratc entry
into key markets, most notably the supply of customer
premises equipment.

By far one of the most active players with respect to
liberalization in the telecoms - sector is The WTO. The
WTO has over 125 countries as signatories and therefore
represents the most powerful trade body in the world.
Unlike its predecessor (General Agreement on Tariffs and
Trade) its tentacles extend to trade in goods as well as
services. The power of The WTO to influcnce and fashion
policies, lies in the fact that it can sanction member
countries for non compliance. In furtherance of the
principle of free and fair competition in
telecommunications The WTO and The World Bank, along
with other multi laterals are also active in the arcas of
technical assistance and development support. This is
usually to enhance and facilitate the participation of
developing countries in the negotiation process, establish
regulatory institutions, and build local regulatory capacity.

The Uruguay Round of trade negotiations placed free
and open trade in telecommunications under thc global
trading system. Attached to the Basic Agrcement 01 Trade
in Services is a Recference Paper on key regulatory
principles to be implemented by member states. By so
doing The WTO sought to harmonize telecoms policies
globally with the sole purpose of creating a competitive
environment. Signatories to The WTO have no choice but
to translate these principles into local legislation and
policies. As a result many countries, like the United States
of America have cither completed; or like the European
Union, arc well underway to completing their
liberalization process. At the regional level several
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Caribbean nations are seeking to integrate many of The
WTO policies and principles into law (Gol, 1998). Most
Caribbean countries have either commenced or
completed implementation of the legislative framework
for the introduction of competition in telecommunication
services. In most instances the legislation makes
provision for multiple operators to provide services in
both international and domestic service markets.

Even countries that are not signatories to The WTO
Agreement are not immune from the influence of the
organization. The experience has been that non-
signatorics to The WTO have adopted policics and
principles similar to those of The WTO because they
engender regulatory certainty and serve as a pull factor for
foreign direct investment (ITU, 1997). Indeed, it has been
posited that several nations that joined the negotiations
did so because they expected to reap significant gains
from competition in telecommunications. Signing the
agrecment for example would send the correct signals to
the investing community and provide them with a sense of
security they would not otherwise have had. Like
Jamaica, many countries see themselves as pressured by
various international agencies to comply with
international policies, but only time will tell whether the
promised benefits will be realized.
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Introduction

AMAICA COMMENCED the liberalisation of its

telecommunications sector in 2000. The aim was to

keep pace with global trends where the sector has
been transformed from monopoly to competition. The
management ot the transformation raises some critical
issues for the regulators. Some analysts say let the market
decide while others insist that it is regulatory tramework
that shapes the market structure. One thing is certain
however. It is that competition is the essence of a
liberalised telecommunications sector. Competition
determines the number of players in the market as well as
the variety of products and services. In this context the
regulator must consider and deal with all those issues
whichimpact on access.

The key issues which impact on competition in this
sector are those relating to dominance, interconnection
and pricing. Thesc issues determine the accessibility to
the network and in turn impact on the availability of
products and services to the end-users. This paper will
focus on the inter-relationship between competition law
and communications law. It will examine briefly, the ways
in which the regulation of Communications sector
interacts or could interact with the institutional
framework that regulates competition.



The context of communications regulation

Convergence forced the liberalisation of the
telecommunications sector. In the context of convergence
itis no longer accurate to speak of telecommunications but
communications. Communications regulation epitomises
the meaning of convergence in a real sense. Convergence
is largely the product of the emergence of the Internet
Protocol (IP) suite. It enables voice, data and media
services to be carried over the same network. The network
may be public or private. This paper will focus on public
networks; the largest and most commonly known one is the
Internet. [P is the underlying technology that makes the
Internet what 1t 1s. It enables the running of a variety of
applications and hence services. In this context the
traditional scctor specific notions of regulation have been
challenged. Regulation must now take into account the
various disciplines that derive communications and it must
do so in the right proportions.

Convergence is a multi-faceted concept in fact and in
principle. First, there is a convergence of disciplines. It is
an amalgam of law, technology and economics. Law sets
up the framework within which service providers operate.
Technology determines the types of services that are
available and cconomics through the instrumentality of
competition law determines the market context within
which it operates. Of this group, it is competition which is
the essence of a vibrant communications sector. It
determines whether stakeholders operate in a monopolistic
model, a quasi liberaliscd model or a fully liberalised
model. It concems itself with the issues of access,
dominance, interconnection and pricing.

Second, convergence also impacts on networks
particularly as it relates to the underlying technology of
these networks. Technology dctermines the type of
services that are available for sale or re-sale. In terms of [P
networks information, communications and entertainment
are now available on the same network. This influences the
value of networks to carriers and service providers and the
variety of products that are available to the end-users. This
should guide the policymaker and the competition
regulator in terms of how competition rules are brought to
bear on the sector for the purpose of ensuring non-
discriminatory terms to service providers and lowering
barriers to access.

Third, convergence also impacts on institutions. In the
Jamaican context, five (5) legal or regulatory institutions
impact on the framework for communications regulation.

Competition in telecoms =

These are the Ministry of Commerce, Science and
Technology (MCST), Office of Utilities Regulation
(OUR), Fair Trading Commission (FTC), Spectrum
Management Authority (SMA) and Broadcasting
Commission (BC)."  This paper is restricted to a
consideration of three of these institutions, MCST, OUR
and FTC because save for the SM A these three institutions
have the greatest impact on regulating access to the
Internet and with it the creation of a competitive
marketplace where all the players interest are equally
balanced. What then is the Internet?

Internet Access -What?

The Internet is everything, to cveryone from
everywhere. 1t is neatly summarised by Nicholas
Fconomides as a "multipurpose, multipoint, digital,
interactive, continuously evolving, worldwide
telecommunications network." Dissecting this
characterisation produces interesting resu.ts and
underscores the importance of access to the Intcrnet for
end -users.

Multipurpose speaks to the variety of content and
applications that run over the Internet. The Internet is a
medium for rapid communications via electronic mail. It
enables users to chat and cxchange ideas and to create
their own little soap boxes. Since 1995 it has also been
used for commercial voice services. In an cra of
globalisation, the Internet is a new commercial centre for
trade and clectronic commerce. There is much telk of an
E-transactions bill; careful consideration must be given to
issues relating to access. If this is not done the proposed
Act will create a sccure environment, but secure for
whoin, as without access or accessibility the environment
will be secure, papcrless and "people-less”. Even
government has moved into cyberspace and there is much
talk and fanfare at this time about paperless processing at
the customs department.

The multipurpose character of the Internet therefore
creates an incentive to regulate access to it. This is to
ensure that it is available for all purposes. to ali persons on
fair and non-discriminatory terms. In economic terms the
policymaker or regulator must recognise that these are
competing goods and services in their various categories,
it is a competition for content/spacc on the Internet. It
means keeping pace with not only the knowledge based
economy but with a global marketplace. The iir portant
point however is that whenever there is a differentiation of
goods or services there is an opening for oppor tunistic
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behaviour. When opportunism  raises its ugly head
regulators have to be vigilant because it has an impact on
access. This is because those with or in control will want to
determine access so that they can capitalise on the benefits
to be derived from being able to control outputs., They
determine who gets what, where and when, they will create
scarcity. they will in essence engage in monopolistic
behaviour.

Monopolistic behaviour is bad for access; it is bad for
the Internet when cxamined against its multipurposc
characterisation. The multipurposc nature of the Internet is
influenced by the fact that it 1s a multipoint network. This
is because the more points that there are, impact on the
number and quality of the competing applications and
content on the Internct. This can only occur if the Intermect
1s truly multipoint in naturc. Whether or not it is mulii-
point 15 governed by issues of access and accessibility.
These two terms have been introduced from the outset it is
time to make clear their importance. Access means that the
Internet is available, while accessibility determincs
availability how, to whom and on what terms. There arc
two essential requirements for Internct access. The first is
access to the local toop (the final point of entry into the
customer's premiscs) and second access to the Internet
itself. In this context the concern for the regulator and end-
users should be who controls access or how is access
determined?

Access to the local loop has two aspects: Competitive
entrant's access and end-user access, 1.e. their ability to
connect Lo the local loop.

Multi-point and Access-Local Loop

The cveryplace, everyone everywhere con-
ceptualisation of the Internet means nothing unless people
can have access to it. Everyone retics on the local loop.
This is the physical infrastructure that was put in placc by
the incumbent, pre-liberalisation. It is the final point of
access into the customer's premises. It truly defines
whether Internet access is multi-point. It determines who
can be rcached and where as it is the most complete
network that enters the customer's premises. It is therefore

.an essential facility or a bottleneck facility because it is

essential to competitive survival. It mcans that whoever
owns it, controls access to the Internct. Because it 1s a
bottleneck it must be regulated in the interest of open
access so that competitive entrants can have access to it on
fair/reasonable and non-discriminatory terms including
pricing.

Multipoint and Access-tele-density

Access 1s also constrained by the availability of
telephone lines or the ubiquity of wireless
communications technologies. In Jamaica the local loop is
not as ubiquitous as would be desirable. There are three
points to be made in this context. First, it impacts on
accessibility; sccond, it demonstrates the dangers of a
monopoly model for the market: and third. the importance
ol a robust, vigilant and fully equipped competition
tribunal. Jamaica has a population of 2, 607,632" peoplc.
Yet on the cve of liberalisation on the 28th of February
2000 only 19.6% of its population. i.e.. 510,000 persons
including businesses had access to telephone lines. At this
same time, taking mto account the fact of duplication only
350,000 persons had access to mobile phones and fixed
wireless (the wireless local loop (WLL) was virtually
unknown). Four years later in 2004 there is a decline in
wire line services to 480,000 that is 18.4% the population,
a phenomenal increase in wireless mobile phones from
330,000 to 1,700, 000, that is an increase of over 483% and
a less than impressive uptake of fixed wircless phones,
from 04000 1n 2004,

For access these figures clearly pose significant issues.
First, 1t is clear that the Internet 1s inaccessible to the
majority ol the population notwithstanding the
availability of access. Second, competition in the mobile
market has been credited with the phenomenal increase in
mobile take up. The rapid uptake demonstrates that there
was a demand for the services. It is clear that the demand
was constrained and determined by the pre-liberalisation
environment in the mobile telecommunications scctor.
This is a scarcity model. In a model that thrives on scarcity
only the dominant player benefits usually at high prices
which impact on affordability and hence accessibility.

It demonstrates how competition can impact on
accessibility because mobile phones were now available
to everyone at more affordable prices. The lesson is that
the market for Internet access can benefit from this kind of
regulatory insight. The question is, are we there yet? [£not,
is the current legal and regulatory cnvironment charting a
course for universal Internct access?

The Telecommunications Act
Access to the Internet- Who?

Internet access has been defined as "access to the



Internet or any similar global system for linking networks
together using as the basis for communications,
transmission protocols or Internet protocols..."” The first
point of access to the Internet for end-users is an Internct
Service Provider, assuming access to the local loop and the
requisite computer equipment.

Typically Internet services are "e-mail, FTP and
WWW." However, since 1995 IP telephony, a voice
service, developed rapidly to become a controversial
commercial service.” IP telephony has been recognised in
our Act as a voice service. However, Internet Service
Providers (ISPs) are not allowed to offer that service in
Jamaica by the terms of their licence. The commercial
contracts for Internet or local loop access follow the law.’
Together, they determine how the Internet accessed.

Access to the Internet-How?

Two different regimes govern access to the Internet.
First, from a regulatory perspective each ISP requires a
licence. Second, commercial contracts arc required to
gain, access to the local loop and access to the Internct
backbone itself. In Jamaica both access to the local loop
and terrestrial Internet bandwidth are essential facilities. It
is in the context of the commercial contracts that the FTC
has a role to play in regulating access. Can it be said
however, that the regulatory framework for access under
the Telecommunications Act (TA) constrains its ability to
act? Is this an area in which the policymaker could look for
support for an argument that there is a need for a single
regulator for the communications sector? While
recognising that the FTC is a multi-sector entity, it
certainly demonstrates how asymmetrical regulation
between sectors can hamper the development of the
liberalisation process. In that context it does appear tobe a
strong argnment for a single regulator. The single regulator
would be able to discern the impact of the various pieces of
regulation and policy issues on the different sectors. This
would enable him to take steps to minimise the rate at
which the sector is transformed from monopoly to
competition. An empirical analysis of some of these issues
will illustrate some ol the weaknesses or opportunities for
arbitrage or other anti-competitive behaviour associated
with the current regulatory regime.

Competition in telecoms

Typical ISP Licence

The typical ISP licence continues to include a
restriction on voice services. This is so, notwithstanding
that the Minister is mandated to remove it by virtue of's.
78(6) of the TA. This refusal has paved with the way anti-
competitive behaviour on the partofthe incumbent.

Typical Commercial Contract

An ISP is required to sign three (3) contracts, so called
service schedules with the incumbent. These contracts
relate to: (1) a service schedule for dial-up access; (2) a
service schedule for national leased circuits; and (3) a
service schedule foraccess to the Internet node.

In the context of competition in communications, how
do these agreements stand up to the princinles of
dominance, access, interconnection and pricing?

TheInternet: dominance, access,
interconnection and pricing

e Each of these schedules provide for unidirzctional
access, although currently the ISP pays $36,000 00" that
is $6,000.00 more than service providers whe do not
compete with the incumbent. The latter also has bi-
directional access.

o Bach of these schedules sells network elements as
scrvices, although the Act makes a distinction between
facilities and services, It means that they are selling
network access or Interconnection without reference to
the principles governing interconnection.

e Theincumbent now sells a new voice product at i higher
price to carry IP voice notwithstanding that the o ¢ voice
product had the same utility. The new voice product is
classified asaservice even though it is ineffect a :cess to
a network. As at 2003 the incumbent was selling a full
T1 for Internet bandwidth including the local Ioop for
USSK, 800.00 while CW-US was selling the sam 2> T1 for
between USS300 - US$600.

In the case of access to the Internet we see that the ISP
requires access to the local loop. Access to the local loop is
required for two reasons: (1) for the ISP's to reach
customers; and (2) for the endusers to gain access to the
Internet.
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The ISP's also require access to the Internet node.  As
indicated before thesc are essential facilities. To what
extent are they rcgulated in the interest ofall stakeholders?

Competition Law and Communications Law

The application of...competition rules to the
communications sector is an indispensable
complement... The continued presence of [the]
incumbent with strong market power and control of
essential network assets raises many compeltition issues.”

There is interplay of communications and competition
law under the TA, as recognized in Scctions 5 and 35, Itis
however, in the area of Interconnection that the TA appears
to constrain the work of the FTC. The principles
underlying interconnection are: opcnness/transparency;
non-discrimination; reasonableness; and costs based
charges. These principles are incorporated in Sections 30
and 33 of the TA.

The competition agency operates on these samc
principles and has an independent jurisdiction to
investigate complaints under Sections 17-21 and 33 of the
Fair Competition Act (FCA) without a referral from the
OUR. However, aspects of the licensing regime under the
TA as described above impacts on its ability to act
decisively on issucs that may arise in this context. The
same consequence arises from the extensive treatment
given to Interconnection under the TA. One of the
problems with the TA's handling of Interconnection
however is that it focuses on wired telephony to the
exclusion of Internet or wireless access. It may be very
well be that the time has come for the regulators to resign
themselves to the fact that with convergence we are now
dealing not so much with sector specific networks as with
electronic communications networks.”

The absence of this kind of framework cnables an
incumbent able to retain the current model for retailing
Internet access. The issue assumes especial importance
when it becomes clear that the Act separates services from
facilitics -the physical from the intangible. The dominant
carrier is allowed to sell network elements as services
because the licence restrictions allow and encourage it. [t is
also encouraged by the inaction on the part of the
policymaker in terms of Section 78(6). The hands of the
conumunications regulator under Section 5 of the TA and
the competition regulator under Sections 17 20 and 33 of
the FCA are tied by these sections.”

Against this background it is important to accept and
note that:

[Tlhere is a need to supplement [the] regulatory
framework by the application of competition rules in
many arcas (e.g. access) where issue-specific regulation
alone would not achieve full liberalisation. Effective
implementation of competition rules should also ensure
that the benefits of liberalisation are not undermined by
collusion between operators or inefficient consolidation
through mergers and acquisitions... The ongoing
convergence of telecommunications, media and
information technology sectors is also a significant
factor in applying competition law to these sectors.

The effect: interconnection, dominance and pricing

Perpetuating the foregoing regulatory and institutional
framework continues current anomalies such that basic
Internet service excludes Voice while basic Telephone
Service is Voice. More importantly in market and
competitive terms ISP's are unable to compete effectively
in offering various choices to their customers in terms of
different pricing and product options. For example, to the
extent that [P voice is a substitute for wired voice they are
unable to offer voice/Internet service bundle to their
customers. In economic terms this results in the inability
of ISP's to offer value to their customers, to expand and
hence for more consumers to gain access to their network.
The ISP market is currently stagnant and the ISP's are
margins apart from each other in terms of prices not giving

much in terms of options to consumers in their choice of
ISPs.

The regulatory regime: fixing the problem
The problem of interconnection, dominance and pricing

The TA is said to be technology ncutral. However, the
definition of interconnection under the Act does not
comport with the technology neutral theme under the Act.
It does not take convergence into account. Under the Act
"interconnection means the physical or logical connection
of public voice networks of different carriers. A converged
network such as the 1P network/Internct network cannot
properly be described as a public voice network, it is
service peutral.

The Act, by confining interconnection regulation to
voice networks, gives leverage to the incumbent to refuse
to interconnect for the purpose of offering voice services



over any other network. It enables the incumbent to
monopolise the converged network and to sell only on
such terms as are acceptable to it. This may form the basis
of an analysis for the forgoing agreements.

To the extent that interconnection pricing is essentially
the province of competition law, the competition regulator
is constrained in its ability to force the incumbent to ofter
Internet access on more favourable terms and in keeping
with the principles underlying interconnection above
referenced and to find that the agreements in issue breach
the FCA.

The effect: stakeholders - consumers

Decisive action needs to be taken to minimise the
impact of the current regulatory regime on consumers. The
current impact may be characterised as:

o Increased costs to consumers because of the
duplication of networks as distinct from the sale of
unbundled elements on non-discriminatory terms.

o Inability to choose between ISPs on the basis of price
and quality of service (since most ISPs purchase from
the incumbent.

« Affordability and hence accessibility.

o Even end -users are not allowed to carry voice over
their networks -ASDL contracts.

Accelerating access - competition

Regulate contextually. Recognize the special case of

g.
§

(1 %

Competition in telecoms

small states such as Jamaica is. There is a lack of capital in
so far as banks may be cautious in dealing with the
unknown in terms of funding investments in the industry.
In these circumstances the traditional method of opening
up the market to vibrant competition in the area of satellite
communications may not be a viable alternative es in the
developed world or large states. It is imperative that the
policymaker comply with the Spirit of the Act, for
example by granting licences without the current
restrictions. Another method implemented in the
European Union is to separate the regulatory and
operational functions of the incumbent. The furctional
equivalent in Jamaica would be to separate the wholesale
and retail divisions of the incumbent. This is only an
overview of the some of the issues that are relevant in this
area and is by no means an exhaustive or authcritative
view on the subject.

1 The MCST has oversight function for the sector and the Minister is respunsible for
granting licences to persons wishing to operate in the sector; FTC is a competition
agency, SMA deals with vireless communications, and BC regulates uri-
directional communications such as cable, radio and television.

2 The Economics of Networks, online: <http./fwwvi.stern.nyu.eduinetwork:> (date
accessed: 28 July 2002).

31n 2001 -and was estimated at year's end -2003 -at 2,641,579 -Statistica! Institute
of Jamaica.

48, 2 Telecommunications Act

sNathan J. Muller, IP A to Z (McGraw-Hill: 1993) at 253

6 Infochanne! v. The Minister of Commerce Science and Technology & Ors.

7 The licensing regime in the Telecommunications Act 2000.

g This is up to July 2004

9 Laurent Garzaniti, Telecommunications, Broadcasting and the internet - U
Competition Law & Regulation 2nd Edn Sweet & Maxwell:2003) at 243.

10 This is the £ U approach. Their Liberalisation Directive refers to Electronc
Communications and Services and networks giving effect the institutional
framevsork for the convergence of technologies as described above.

1i Above note 8.
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Indirect access in telecommunications:
some legal and implementation issues

Frankiin Brown
Economist *

Introduction

NDIRECT ACCESS (1A) is a means of engendering

greater competition in the supply of

telecommunications services. It is a widely used
regulatory mcchanism for generating competitive
pressure on incumbent network operators. This is
especially the case where facilities based entry in the
supply of a service is absent and so the incumbent has
market power. 1A allows customers connected to one
telecommunications network (i.e. Acccss Network
Operator [ANO]) to purchase calls from competing
service providers (i.e. Indirect Access Operators [IAO]).
For example, residential and or business customers
connected to network X purchase local and national fong
distance calls and/or outgoing international calls from
operator Y rather than from X. The incentive to do this is
usually because operator Y offers cheaper rates than those
charged by X.

Besides leading to lower rates [A may also generate
other benefits such as:-

« cost efficiency improvements by the network to which
the customer is connected;

o incrcased choices for customers;

o innovation in the supply of services;

o demand stimulation due to lowerrates; and

o greater efficiency in the utilization of network
investment.

At the same time, it is possible for an 1A policy to be
implemented in such a way that it dulls the incentive for
infrastructure investment. It is thercfore critical for all
factors to be given consideration before implementing an
[A policy.

Forms ofindirect access

Panama, South Africa, the European Union, and USA
are just some of the countries in which [A is mandatory. In
these countries A usually take two forms: call-by-call
selection, and carrier pre selection (with a possible
variat.on). With call-by-call sclection a customer
purchases domestic and outgoing international calls from
IAO by dialling an access code before the sequence of
telephone digits. The selection of the [AO is done by the

customer on a call by call basis and where no selection is
made by a customer then the ANO becomes the default
service provider.

By contrast carrier pre sclection allows customers to
pre-select one or more operators for some or all of their
calls. Having pre-selected an operator, the customer would
not be required to dial a carrier access code or follow any
other special procedure to activate such routing of calls.
Calls trom the customer will be routed to the pre-selected
operator until the selection is changed by the customer.
The wvariation on this is that in some jurisdictions
customers also have the option to over-ride the pre-
selected operator on a call-by-call basis.

Legal and implementation issues for Jamaica

Since A impacts on a raft of operational and technical
aspects of the ANO and [AO it is important that adequate
considerations be given to its requirements. For example,
some of the cssential requirements for CPS with call-by-
call over-ride are:

e availability of trunk-side interconnection with the
ANO.

e switch software features to identify customer
selections and pre-selections.

e a numbering plan that allocates equivalent codcs to the
ANO and providers of indirect access services.

e provision of basic signalling services by thec ANO
including Calling Line Identification (CLI).

e answer and disconnect supervision.

e appropriate arrangements to permit billing and auditing
between carrier.

In Jamaica, the implementation of [A is not
mandatory; in fact, the Telecommunications Act scts out
specific processes to govern its implementation.’ Notable
in this regard are, the limitation of the obligation to
operators who have been declared dominant, the
requirement for the Office of Utilities Regulation (OUR)
to develop robust methodology for ascertaining the
benefits and costs of a particular form of 1A and the
specification that the requirement for IA must not imposc
an unfair burden on a particular carrier or service provider.



These mandatory requirements apart, it is also important
in looking at an [A policy to focus on such additional
factors as:
« the operators eligible to offer IA services as well as the
services to be provided;
o the form that IA should take;
« whether a carrier may offer indirect access barring any
regulatory intervention by the OUR; and
o whether any facility that allows callers to access
another platform such as (toll free lines) should be
considered a formof [A.

In 2003 the OUR initiated a process of public
consultation on whether IA should be introduced in
Jamaica. The second phase of that consultation process is
currently in train but is being hampered by the lack of
cooperation from carriers.

Since the start of its consultations on IA, Cable
&Wireless Jamaica Limited (C&WJ) has been declared
the dominant fixed network operator and pursuant to the
provisions of the Act, the OUR is examining the feasibility
of introducing IA on that network. It is worthwhile noting
that the legislative provisions do not preclude the OUR
from requiring mobile operators (including C&WIJ) from
offering a form of TA. Indeed, in some countries, dominant
mobile operators are required to provide IA to other
providers.

[t is the norm for operators to meet certain eligibility
criteria before they are permitted to offer IA services. In
some jurisdictions it is only those operators who have
attained certain levels of network infrastructure
deployment that are required to offer IA services to
customers. Other ¢ligibility criteria are;

« should be holders of service provider licences which
allow for the supply of retail services to customers;

» must provide scrvices over a network which has points
of interconnection with the dominant carrier's network;

« should bec able to deliver calls to all destinations in
accordance with the service option(s); and

« should be inreceipt of relevant numbering codes.

The Act does not specity the types of [A to be oftered
by 1AOs however, in determining this issue other
regulators have taken the following into account:

o the regime must be simple and easily understood by
stakeholders. A regime that is unduly complex and
lacks clarity is unattractive for customers and is
unlikely to serve the purposes for which it was
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established;

» competitive margin on a certain call type. Carrier select
and pre-select opcerators should have the incentive to
offer services where the margin of profitability is
attractive and which allows them to compete on the
basis of price.

[Amay require modifications and or additions to inter-
operator processes including:
(1) handling of requests for service and the
provisioning of services;
(i) handling of customer complaints and faults;
(iii) inter-operator billing; and
(iv) management information statistics.

[tem (i) encompasses the identification of invalid
orders as well as the process for the exchange of crders to
allow for the setting up, changing and removal of service
on a customer line. [tem (i1) involves customer recognition
and verification and appropriate steps for responding to
faults rzported by customers. Inter-operator billing, 1.e.
item (iii) has to do with changing and removal of specified
services on customer lines plus the recovery of Car ‘ier Pre-
Selection (CPS) costs. Item (iv) involves the provision of
management information statistics to measur: inter-
company performance and to demonstrate achievement of
agreed service levels.

Since these changes/modifications may require
additional capital spending it ought to be the gozl of the
regulator to ensure that thesc costs are apprepriately
reccovered. This further underscorec the need for all
stakeholders to work together to ascertain the facts
surround [A as lack of information on the technical aspects
for network make JA an impossible task.

Measures to shield consumers from unfair trade
practices; and prohibits ANOs from engaging in anti-
competitive practices are also essential to the successful
implementation of TA.

Consumer protection

The experiences of other countries is that IA requires
procedurcs and rules to ensurc that operators develop
adequate customer information and consumer protection
mechanisms to guide the public in understancing the
choices they will have, and how the new scrvices will
work. The need to shield consumers from the misuse of
information by operators is also of concern to reg ulatory
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agencies. “Slamming” is onc of the most frequently cited
examp.es of misusc of customer information. Slamming
refers to any modifications and or amendments of a
customer's TA arrangements without the consent or
knowledge of the customer. Slamming methods include
“free trials” and offers for credit cards that offer prize or
give away points for each dollar of charges from a given
carrier. Phone solicitors often get approval from children,
baby sitters, and domestic workers.

It is also important to protect customers from
cramming. “Cramming” is the practice of placing
unauthorized, misleading, or deceptive charges on
customers' telephonc bills. Whether it is done
intentionally, or accidentally the effect is that inaccuratc
billing data is included on the customer's telephone bill.
Cramming also occurs when an operator does not clearly
and accurately describe all of the relevant charges to the
customcr when marketing the service. Hence, even
though the customer authorized the service, the charge
still constitutes cramming because the customer was
misled.

Inthe USA, Southwestern Bell reported that in 1997 it
received calls about slamming from 558,000 customers.
Each year state Public Utilities Commissions (PUCs)
receive complaints from several thousand telephone
customers, a phenomenon that has prompted the Federal
Communications Commission's Enforcement Bureau to
take action against slammers. In November 2000 new
slamming liability rules came into effect. The new rules
sought to provide a remedy for customers who have been
slammed and seck to take the profit out of slamming. In
addition, state PUCs have been empowered to punish
companies taking part in this practice.

In Ireland, as a pre-condition of providing service,
operators are required to be signatorics to a Code of
Practice governing the provision of IA services. The
rationale for a Code of Practice is to offer adequate
protcction to consumers and to help them in
understanding the choices they will have and how the
services will work.

Anti-competitive behavior

In provisioning for services, it will be necessary for
[AOs information to be passed to the ANO. Information of
this kind should not be available to ANO's retail arm for
purposes that might be construed as being anti-
competitive. This information should be used solely for

the purposes for which it was supplied. Indeed, should A
be introduced in Jamaica this practice would be a clear
breach of Sections 19-21 of the Fair Competition Act
(FCA).

Discriminatory and other unfair practices in the
provisioning of IA would also be in breach of the FCA. It
would also be in breach of provisions of the
Telecommunications Act.  Additionally, the OUR can
make rules pursuant to its general rule making power under
Sections 35 and 36 to establish rules to guard against
discriminatory practices by an ANO.

Conclusion

IA provides a means by which competition can be
further strengthened in the local telecommunications
sector. In deciding on whether or not to require IA and the
nature of the IA model to employ the OUR is legally bound
to consider the costs and benefits and the implications for
both ANO and [AO. The Office is currently carrying out
consultation on TA but progress on this is being hindered by
lack of cooperation from the major carriers.

Non compliance with the requirements for TA will
constitute a breach of the FCA, the Telecommunications
Act or both. It is also anticipated that carriers who wish to
obtain IA will need to meet specific qualifying criteria.
Thus, an IA policy is expected to bring boon to consumers
via competition but will at the same time, will need to take
account of the need and incentive requirements of
investors.

Franklin Brown is an Economist at the Office of Utilities Regulation. The views expressed
in the paper are those of the author and should not te ascriced to the organization for
Which he works.

1. These are sections 36(1) and 36(2). Other aspects of the Act may also be applicable but
this will depend on the form of IA.
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Taxation & competition: impact of GCT on
competitive services provided by locally
licensed international carriers

Minett Palmer
Attorney-at-Law

N THE commencement of Phase III of the

liberalization process on March 1, 2003, a total

of forty-five (45) carriers were licensed as
international carriers and at least 15 of them entered into
interconnection agreements with domestic network
operators.

Each locally licensed international carrier then
became subject to the imposition of General
Consumption Tax (GCT) on the goods and services which
were supplied to them by other domestic carriers. An
application was made to their behalf for the grant of a
remission of GCT in respect of the “interconnection
specific termination costs” which comprise one of the
several components of the cost structurc for the
termination of incoming international calls on
local/domestic telephone networks, Carriers who
obtained licences in Phase III (“Jamaican International
Carriers™) have entered into Interconnection Agreements
with Cable & Wireless Jamaica (“CWI”) for the
termination of incoming international calls on CWIJ's
network in Jamaica, under which Agreement, GCT is
being charged.

There are three main bases for the removal of this tax;
firstly that the tax treatment which is being accorded this
particular service is contrary to the policy objectives and
statutory provisions of both the Telecommunications Act
(TA) and the Fair Competition Act (FCA), in that only the
Jamaican international carriers are burdened with this
additional and substantial cost. This discrimination
against locally licensed carriers would inevitably
frustrate the development of competition in that sector of
the industry, and provide a competitive advantage to the
incumbent domestic network operators, whose
ownership of the local loop insulates them from that cost.

Secondly, the Jamaican licensed carriers are all
entitled to a refund of the tax since in the ordinary course
of their business they do not have the opportunity to set-
off these payments against receipts from the provision of
alocal service. International incoming telephonc calls are

bought and paid for outside of Jamaica,

and accordingly the Jamaican

licensed carriers who gencrate

this business do not provide

services or carn revenues

From local consumption of

the service. Where carriers

are entitled to claim a

refund in circumstances such

as these, it would not be in the best

interest of the Government to collect the tax

and then be liablc to the carriers for interest, should
payment of the refund be delayed. It is worth noting that
the Government is not likely to receive from domestic
carriers, the full amount paid by these carriers, since each
carrier will first exercise its own right of set-off. There is
therefore cvery possibility that the Government will be
liable for refunds in excess of the amounts actually
received in any given period.

The third ground is that the nature and character of the
service 1s such that it ought not to fall within the scope of
the GCT Act. Specifically, the service allegedly provided
in exchange for these “interconnect specific costs” does
not constitute a “consumable” product and in fact
historically this service did not attract GCT. With the
advent of liberalization of the industry, the same scivice is
now being provided by Miphone, CWJ, Digicel, and the
Jamaican licensed carriers; because Miphone, C'NVJ and
Digicel own and operate domestic nctworks, they are not
faced with the cost of GCT for termination of interrational
calls on their own networks. The Jamaican |.censed
carriers however, who interconnect with the local
networks, and arc required by law to be resident in
Jamaica, are obliged to pay the tax simply because they arc
resident in Jamaica. In other industries (such as
transportation) where services are of a character that docs
not warrant taxation, the GCT Act specifically provides an
exemption. The liberalization of the Telecommunications
industry has resulted in significant changes fto how
telecommunications services are provided, aid the
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complexity of cross-border transactions now require
specific tax treatment so as to ensure continued
compliance with WTO commitments as regards the
introduction and facilitation of competition, and the
removal of illegitimate barriers to entry from the industry.
[f Jamaican licensed carriers are not provided with timely
relief from this burden, other foreign investors will have
no incentive to enter the market, and existing investors
will eventually be driven from the market. The Minister of
Commerce, Scicnce and Technology successfully
negotiated with AT&T for the sale of a fourth cellular
licence, and the value of this licence can only be preserved
if  local operating conditions allow for non-
discriminatory and fair compctition on an equal playing
field.

Most of the Jamaican licensed carriers are still within
the first cighteen (18) months of operation, and the effects
of the cost of GCT on their profitability and cash flow
management are just now being felt, particularly because
they are not able to receive timely refunds from the GCT
Office. There is thercfore an urgent need to initiate the
process for amendment of the GCT Act so that specific
and appropriate provisions can be made for the exemption
of services in connection with the maintenance, extension
(by way of interconncction or otherwise), repair, and
deployment of telecommunications nctworks. At present
the GCT Act only provides exemption for those services
relative to the installation of telegraphic poles, and public
postal and telegraph services.

Historical treatment & description of the service

Abriefreview of the legal/regulatory treatment which
intcrnational calls are accorded under the TA and previous
legislation is neccssary to an understanding of the issue.
Historically, all voice scrvices were provided by a
monopoly provider that owned and operated three
primary telephonc networks; domestic fixed line network,
an international network comprised of satellite and
terrestrial facilities, and a domestic mobile/cellular
network.

All calls into, and out of Jamaica terminated and
originated on that single provider's network. Inrespect of
international calls, CWJ entered into bilateral agreements
with foreign carriers under which they permitted those
carriers to send calls from the foreign network to CWJ's

networks. The contractual arrangements were reciprocal
in that CWJ] was itself permitted to send calls from Jamaica
to the foreign networks. Each carrier establishes a charge
which it imposes on those carriers who wish to send calls
to their network, and under the bilateral contracts, a
reconciliation is done at intervals where each carrier
determines the amount owing for calls delivered to its
network; usually a net payment is made to the carrier
whose calls valued more than is due to the other network.
In this regard, the tax treatiment of incoming international
calls was invisible to the authoritics, and even a failurc to
disclose the resultant rcvenues could not be traced.
Because the calling activity did not originate in Jamaica,
there would be no records in Jamaica (save from CWJ) that
would reveal the value of the calls that were sent to CWJ
from international carriers all over the world.

With the liberalization of the telecommunications
industry, CWIJ's monopoly on the provision of voice
services ended, and a licensing regime was introduced
under which new entrants could select specific scrvices
and obtain a licence for those services only. In the instant
case, a number of new entrants secured licences under
which they have chosen to provide international services.
These carriers have scparated the international voice
“market” into two products, namely international
incoming service, and international outgoing service. The
incoming service is sold to customers outside of Jamaica
and 1is typically provided through a calling card product,
and wholesale or corporate accounts. The outgoing service
is sold to customers in Jamaica using the same “retail”
mechanisms. [t is my view that the outgoing service is
subject to GCT, but the incoming service is not.

While CWIJ's monopoly on the provision of
international voice services ended on March [, 2003 their
ownership of the domestic {ixed line and domestic cellular
networks remained unchanged. In order to ensure that new
entrants were given access to those networks the TA
introduced a system of mandatory interconnection which
required CWJ 1o allow all licensed voice carriers to
interconnect with their domestic networks so that
ultimately customers on any network within Jamaica
could speak to customers on all other networks. CWIJ
being the only fixed network operator at the time when
liberalization commenced is the only carrier who is
mandated by law to interconnect its fixed line network
with all other carriers; through this statutory prescription it
became a reality that all networks in Jamaica are



seamlessly interconnected.

In order to comply with the statutory regime for
interconnection, CWJ introduced a standard
Interconnection Agreement under which it sets out the
contractual terms for the provision of all services on offer
to interconnecting carriers. The Agreement also contains
the rates which CWJ charges for each service, and for the
use of its network by those carriers. A rate per minute is
specitied for the termination of calls on CWJ's network,
and although this is described as a service, it does not
represent the performance of any taxable activity on the
part of CWJ. It should be remembered that CWJ cnters
into individual service contracts with each customer on its
network, under which contract CWJ is paid to ensure that
the telephone line to the customer's residence or business
place provides 24 hour connectivity to all other telephone
lines in the CWJ domestic network. Each customer pays a
monthly access fee to ensure continuity of this service,
and to enable the reccipt of telephone calls on the
telephone line, and the origination of telephone calls to
other parties. In complying with their obligation under
those customer contracts, the network is thereby capable
of conveying both international and local telephone calls
to CWJ's customers. In delivering international calls to its
subscribers, CWJ incurs no liability for GCT. With the
advent of liberalization, it is now apparent that the
introduction of competitive international carriers has
created an anomaly in the industry where the new carriers
are placed ata disadvantage to CWJ by having to shoulder
the additional cost of GCT. This is contrary to the clear
objectives of the TAand the FCA.

Given the character of interconnection, and 1its
statutory role (as prescribed in the TA Scctions 27 to 35)
as a mechanism to ensure the integrity of a nationally
interconnected telecommunications network, all
interconnect specific costs should be exempt from
consumption tax. The inevitable result of imposing GCT
on both the retail customer and the carrier (under its
interconnection agreement) is to force the retail customer
to bear the burden of double GCT taxation.

This argument applies in equal strength to the tax
trcatiment of services provided to both international and
domestic carriers. My view is that non-consumable
elements of the service ought to be free from consumption
tax in order to ensure that the objectives of the TA and the
FCA arc not frustrated by a tax treatment that crecates
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inequity between similarly situated players. Specifically,
the incumbent large operators (Digicel and CWJ) should
not be given a competitive edge over the new entrants,
whose operations are being encouraged and facilitated by
the liberalization process.

For domestic calls (calls originating and terminating
within Jamaica) there is absolutely no doubt that GCT
applies since both the supply and consumption of the
service occurs within Jamaica. However, when GCT is
imposed on the interconnect specific costs of a domestic
voice service, it has the ultimate effect of increasing the
cost of the service to the consumer, since the carrier will
pass on the GCT for the interconnect specific cost to the
customer, in addition to the GCT on the carrier's own
charges.

Incoming international calls are of a different specie
altogether, Jamaican carriers are in the business of offering
forcign carriers alternative routes to Jamaica and through
their pricing and creative product offering stimulate an
increase in the volume of calls which come into Jamaica.
They arc all competing against cach other and against
domestic operators such as CWJ for customers. CWJ,
being the owner of the network on which calls are
terminated is entitled to be compensated, by way of these
“Interconnect specific charges”, for each call that is
terminated on its network, and therefore the extent to
which CWJ can inflatc those charges to its competitors
will ensure that CWJ maintains a competitive advantage in
its pricing.

The termination of incoming international minutes
ought to be excluded from the scope of the GCT Act firstly
on the basis that no taxable activity takes place in Jamaica,
save for the lease/rental of the circuits connecting the two
networks. The telephone calls are made and paid for by
persons outside of Jamaica and it is the place of origination
of'the calls which in this case determines the point or place
of the taxable supply. Section 5 of the GCT Act supports
this interpretation in its treatment of how and when the tax
is due and payable. For imports, the tax is due when goods
are entercd for home consumption and in all other cases
(telecommunications services for example); the tax is due
atthe time of supply.

The situation is analogous to the treatment of air travel
in the transportation industry. Under section 25 (Schedule
3) of the GCT Act, airline tickets for international travel

CTMr B CWOCIPEPTTECD

200 4

NFLrPEMRFR

\vVinl ITME | Y



» Competition in telecoms

2004

DECEMBER

VOLUME I'X

FTC NEWSLETTER

and services rendered at a port in connection with the
transportation of people into or out of Jamaica are exempt
from taxation. This amplifies the point that the mere
utilization of a service or facility in Jamaica is not a
sufficient basis for imposition of the tax, where the
substantive product or service is provided, or consumed
and paid for outside of Jamaica. A rcview of the GCT Act
disclosed that telecommunications scrvices were not
specifically mentioned save (as previously indicated) fora
reference to the exemption for services relative to the
installation, construction, demolition, or extension of
telegraphic lines, public and postal telegraph services, and
of course the recent increase of the tax on telephone
services. It seems to us that more detailed treatment is
required having regard to the increasing complexity and
diversity ofthe services in the sector.

International carriers (licensed in Jamaica or not) who
only terminate international traffic in Jamaica are not
liable to pay GCT on that service under section 3(2)(b) of
the Act since they are not importing goods or services into
Jamaica. The imposition of this tax creates inequities in
many ways, not the least of which is the clear competitive
and eccnomic advantage immediately conferred on those
non-Jamaican Carriers who send traffic to Jamaica under
Bi-lateral Agreements where there is no suggestion that
the tratfic originating from their home country constitutes
a supply of services in Jamaica. Nor is therc any
suggesiion that the origination of international outgoing
calls should attract the taxes imposed in the countries
where “he called parties reside. In fact, it is a commonly
held view that locally licensed carriers who only send
traffic to Jamaica are creating an “cxport service™ since
their only business is stimulating a demand for Jamaica by
making it more attractive for persons outside of Jamaica to
call Jamaica. The calls represent taxable revenue for
Jamaican companies such as the carriers themselves, and
CW1J on whosc network the calls are terminated. This well
entrenched view 1s based on the classification that
activities such as tourism cnjoy, since it is now generally
acknowledged that tourism is an export service, for which
the consumers reside in foreign markets.

The most egregious result of this tax treatment is that it
discriminates against locally licensed operators, and
offers an advantage to the domestic network opcrators
who engage in the same activity.

Finally, it should also be noted that the imposition of

GCT on this service is a form of double taxation since the
foreign consumer who places the telephone call to Jamaica
is already subject to taxation in the country where the call
originates, and the foreign carrier on whose network the
call originates is itself subject to taxation of the income
generated by the call, and finally the Jamaican carriers who
must maintain a network presence both in Jamaica and the
forcign country all pay tax on the charges for the facilities
which convey the same telephone call, and also on the
revenues generated by the call. In all cases except for the
locally licensed carriers who are faced with the imposition
of GCT, this tax isrecoverable from the end user customer.

Awaiveris granted

In September 2004, the Honourable Minister of
Finance & Planning responded to the plight of the
Jamaican carriers and granted a waiver of the tax payablc
by local carriers to CWJ and committed to review the taxes
on telecommunications services and electronic commerce
in order to bring Jamaica in line with international practice.




Viability of business

l.

6.

A Wholesaler shall not, directly or indirectly or
through any officer, agent or employee in
respect of the sale and distribution of petroleum
products:-

a. fail to act in good faith in performing or
complying with any term or provision
of, or collateral to, a contract with a
retailer;

b. impose on a rctailer any contractual
provisions including a provision
respecting an increase in the rental for a
gasoline retail outlet, that are likely to
be impossible or unreasonably onerous
to perform at the time it is demanded to
be performed; or

C. cancel or terminate a contract with a
retailer for a cause not contemplated in
the relevant contract.

A wholesaler shall not recommend or suggest to
aretailerretail prices of fuels which would mak e
it impossible for the retailer to cover
reasonable operational costs of the outlet.

A wholesaler shall give notice of no less than
three (3) months of any changes in the
applicable rents and fees. Increases in such
rents and fees shall not be made payable
retroactively.

A wholesaler shall not refuse to sign a contract
with a dealer on the ground that the dealer is a
limited liability company.

A contract between a wholesaler and a retailer
shall contain in clear and unambiguous terms
the criteria upon which the wholesaler offers or
grants discounts or price support to its retailers.

All amounts that shall become due and payable
by a wholesaler to a retailer and by a retailer to
a wholesaler shall be clearly established in a
contract between the parties.

A contract between a wholesaler and a retailer
shall contain the criteria for determining the
goodwill and/or any other payments of a similar
nature, that may become due when such
contract comes to an end.

Duration of contract

9.

1.

Code of conduct =

No contract between a wholesaler and a
retailer shall be for less than three (3) years, in
respect of a company-owned retail outlet.
PROVIDED THAT the retailer is not serving
a probationary period which must not be more
thanone (1) year.

No contract between a wholesaler and a
retailer entered into after the ctfective date of
this Code shall be for more than five (5)
years, in respect of a dealer-owned retail
outlet,

Anexisting contract between a wholesaler an d
a rectailer, in respect of a company-owned
retail outlet, excluding a probationary period,
which is for a period less than three (3) veais
shall be pro-rated so as to compiy with
Provision (8) herein.

Allcontracts must have a specified duration.

Disposal of property

12.

Where a wholesaler is desirous of sclling
property housing a gasoline retail outlet. the
existing rctailer shall be given first option to
purchase the said property.

No agreement for the sale by a wholesaler of
property housing a gasoline retail ouilet shall
contain a provision prohibiting the buyer from
operating a gasoline retail outfet or aryy other
business at that location, PROVIDELD THAT
said business is in accordance with the
relevant Town and Country or any other
zoning laws for the time being in torce in
Jamaica.

Compensation for termination

14,

15.

Where a wholesaler terminates a contract with
a retailer for any cause not contaired and
recognized in the said contract the wholesaler
shall compensate the retailer for the urexpired
proportion of the contract.

Where a retailer terminates a contract with a
wholesaler for any cause not contaired and
recognized in the said contract the retailer
shall compensate the wholesaler for the
unexpired part of the contract, PRO /IDED
THAT the contract is in relation to a dealer-
owned retail outlet.
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Code of conduct

16.

The method for calculating the compensation
shall be set out in the contract between the
parties.

Notice of termination or non-renewal

17.

18.

20.

21.

A minimum of three (3) months notice shall be
given by any party to a contract who wishes to
end the contract before its expiration date
PROVIDED THAT where there is a substantial
breach, a contracting party shall have the right
to terniinate the contract immediately.

Notice of renewal or non-renewal of a contract
shall be given to either party three (3) months
prior to the end of the contract and the parties
shall communicate to each other any new terms
and conditions within the said time frame.

Prior to the commencement of a contract, a
wholesaler shall advise retailers of the grounds
for termination of that contract,

For the purposc of this Code, notice means notice
in writing.

Any notice or demand to be served or made on
any party shall be deemed to be sufficiently
served or made if served personally or sent by
pre-paid registered post addressed to the
relevant party's address and shall be deemed to
have been received seven (7) days after datc of
posting in any post office in Jamaica. This
method is not exclusive and shall be in addition to
any other available procedure, inclusive of such
Notice being served on the Attorney representing
a party to the contract, which shall be decemed
Notice to such party.

Display of pump prices

22.

23.

24,

25.

Gasoline retail outlets shall prominently display
the prices of fuels (unleaded 87, unleaded 90
and diesel) on both sides of a double-sided
display board.

Prices on pumps shall be visible; and no price
shall be displayed on pumps that are not
operational.

Prices displayed on pumps shall be identical to
the prices displayed on the display board.

The layout of the display board shall be two
columns by three rows. The first column shall

list the type of fuel in the order of unleaded 87
unfeaded 90 and diesel; and the second shall
display the corresponding prices.

Price discrimination

26.

27.

28.

29.

30.

31

32.

A Wholesaler who operates a retail outlet
directly or indirectly through an agent or
employee shall not retail gasoline at that outlet
at prices at or below the prices at which it
supplies outlets operated by independent
retailers, within the same transportation zonc.

Where a wholesaler grants discounts those
discounts shall be made available to all
retailers within its network of retail outlets,
who meet the criteria under which discounts or
price support are/is granted.

A wholesaler shall sell to all retailers within
the same transportation zone at the same price,
except in situations in which discounts or price
support are/is given to a dealer at the request
ofthatdealer. Atransportationzoneisthe arca
in which the transportation costto deliver fuel
to retail outlets is identical.

Within fourteen (14) days of the
implementation of this Code all wholesalers
shall supply to [the body implementing this
Code] an up-to-date list of the established
transportation zones and indicating all the
outlets which fall within each zone and shall
provide an updated list within seven (7) days of
such update for the life of this Code.

Where a wholesaler recommends or suggests
the price at which gasoline should be retailed at
a dealer operated outlet that price shall not be
below the price, discounted or otherwise, at
which it supplies another retail outlet within the
same transportation zone.

Except where discounts are granted, all retailers
who operate retail outlets within the same
distance from the refinery or distribution racks
shall be charged the same price for fuels
delivered to such retail outlets.

Except where discounts are granted, no retailer
who operates a retail outlet which is closer to the
refinery or distribution racks than another outlet
is, shall be charged a higher price than the price
charged to a retailer who operates a retail outiet
farther away from the refinery or the



distribution racks.

Predatory pricing

33.

34.

36.

A Wholesaler shall not scll gasoline to
independent retailers at prices below the cost of
the gasoline together with and the cost of

supplyingit.

A wholesaler who operates a retail outlet directly
or indirectly through an officer, agent oremployee
shall not retail gasoline at prices that do not allow
for the recovery of the operational expenses of
retailing the gasoline.

Where a wholesaler grants discounts to dealers
those discount prices shall not be below the cost of
the gasoline together with the cost of supplying it.

Where a wholesaler recommends or suggests the
price at which gasoline should be retailed at a
dealer operated outlet that price shall not be below
the cost of the gasoline together with the cost of
supplying it.

Code of conduct =

Obligation of wholesaler

37.

38.

A retailer who owns the property housing a
retail outlet and who has entered into a contract
with a wholesaler shall not be in any way
prevented from switching to another wholesaler
at the end the contract.

At the end of a contract by effluxion of zime, or
where any party wishes to discontinue the
contract, in respect of retailer-owned property.
the wholesaler must remove its signage, logo ctc
within one (1) week of the end of the contract.

Obligation of retailer

39.

A retailer who has contracted with a wholesaler
for the supply of fuel exclusively from that
wholesaler, to be sold by said retailer at a
designated retail outlet, shall not accept delivery
of fuel to be sold at said retail outlet from any
other supplier or wholesaler.

Effective date of Code

40

The effective date of'this Code is December 20,
2004.
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u Statistics

“COMPLIANT” to read “COMPLAINT”

COMPLIANT STATISTICS

FOR SEPTEMBER 1, 2001 - AUGUST 31, 2004

PRODUCTS AND SERVICES YEAR YEAR YEAR
2001/2002 2002/2003 2003/2004

Airline Services 3 5 6
Appliances 0 1 3
Auto Parts & Supplies 10 7 8
Automobiles 150 159 90
Banking Services 7 6 13
Clothing & Accessories 21 17 12
Computers 32 29 14
Construction/Home Repair Supplies 10 2 9
Education 14 14 16
Electronics 1 1 16
Financial Services 28 23 7
Food ltems 5 10 8
Hardware Products 9 10 6
Household Appliances 88 82 39
Household Furnishings 25 46 22
Insurance' 4 6 10
Media 5 8 <)
Office Equipment 9 3 2
Petroleum Products & Accessories 2 6 5
Professional & Specialist Services 9 2 14
Real Estate 13 13 4
Telecommunications Equipment 9 13 ah
Telecommunications Services 47 73 38
Transportation Systems 1 1 2
Utilities 2 4
Other’ 64 38 109
TOTAL 578 583 437

tufj 1 Insurance includes Life, Health and Peril

|—
= Auto Repair Services, etc.

ol 2 Includes product areas such as Agricultural Products, Optometric Goods & Services,
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